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CURRENT TOPICS 


Leasehold Law Reform 


A LEGAL correspondent writing in the Financial Times 
of Ist November on leasehold law reform, with special refer- 
ence to the King’s Speech, states that it would appear that 
it proposes to treat the ailing patient with small doses of 
physic and to postpone the major operation until the political 
atmosphere clears. The two doses, which it appears from 
the Speech are about to be administered, are (1) protection 
to the ground lease tenant on the lines of the Rent Acts ; 
(2) rights to certain classes of business tenants to new leases. 
The danger hinted at by the writer in his striking analogy 
with the ailing patient is that the ailment will not be cured 
without the only proper treatment, which in this case is the 
full implementation of the proposals in the report of the 
Jenkins Committee on the reform of leasehold tenure. One 
of those proposals relates to the suggested right of an occupying 
tenant to the first refusal of the freehold if the landlord is 
desirous of selling. Another important proposal is the 
extension of the right to a new lease under the Landlord and 
Tenant Act, 1927, to professional persons and to all cases in 
which it can be proved that the value of a business would 
diminish on moving. Important businesses are being forced 
to restrict their activities and even close down, and 
professional »work is hampered by the present state of the 
law. It is urgent that the expensive procedure under that 
Act be radically reformed and business and _ professional 
tenants be given a more reasonable measure of security of 
tenure. 


Barristers’ Panels in the Legal Aid Scheme 


THE classification of barristers in panels under the legal 
aid scheme is, as an announcement in the November issue of the 
Law Society's Gazette remarks, not only horizontal, according 
to types of proceedings, but also vertical, according to the 
circuit system. There is nothing in the circuit rules, it is 
stated, which limits barristers in undertaking paper work, 
or interlocutory briefs, for which, accordingly, no special fee 
is payable. So far as legal aid cases are concerned the 
position is precisely the same. Where a barrister has joined 
a panel in one area, he is eligible for and, unless he has good 
reason to refuse, is expected to undertake paper work and 
interlocutory briefs for work of that type in any other area 
as well. 


The Juvenile Courts (Constitution) (Amendment) Rules, 
1950 


THE Juvenile Courts (Constitution) (Amendment) Rules, 
1950 (S.I. 1950 No. 1627 (L. 25)), made under para. 1 of 
Sched. II to the Children and Young Persons Act, 1933, 
as extended by s. 14 of the Justices of the Peace Act, 1949, 
came into force on Ist November, 1950, and apply to all 
juvenile court panels in England and Wales outside the 
Metropolitan Police Court area and the City of London. 
They give effect to an important recommendation of the 
Royal Commission on Justices of the Peace by fixing a retiring 
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age for juvenile court justices, and provide that, as from 
Ist February, 1951, no justice shall be a member of the juvenile 
court panel after attaining the age of sixty-five (except a 
stipendiary magistrate while he holds office as such). The 
Lord Chancellor may, however, direct that an exception 
shall be made in order to have enough justices on a panel 
in any area. The rules do not provide otherwise for a 
maximum age on first appointment to the panel in view of 
the difficulty, on occasion, of finding younger men and women 
who are suitably qualified and can give the necessary time to 
serve in the juvenile courts, according to Home Office 
circular No. 203, issued on 27th October, 1950. This states 
that where the operation of the rules will create vacancies 
on the panel that will need to be filled without delay in order 
to avoid any interruption of the work of the juvenile court, 
it may be found convenient to make use of the provisions 
of r. 3 of the Juvenile Court (Constitution) Rules, 1934, 
and to appoint additional justices to the panel during the 
interval prior to Ist February, 1951, rather than to wait 
until after that date before proceeding to fill the vacancies. 


Date of Acceptance of Service of Writ 


A soLicitor who has undertaken to accept service of a 
writ, in the opinion of the Council of The Law Society 
(Law Society's Gazette, November, 1950), should accept 
service on the day on which he receives the writ. On the 
face of it this seems to be an obvious duty. Nevertheless 
the Council recently had to consider a case where a solicitor 
had issued a High Court writ, but before it was served, 
having received a request from the solicitor who acted for 
the defendant that the writ should be served on him, stopped 
personal service. The defendant’s solicitor’s communication 
of his acceptance of the writ was not sent until two days 
later. When asked to accept service as on the day on which 
he had received the writ the defendant's solicitor refused 
to do so. In the eyes of defending solicitors there may be 
circumstances under which the temptation to put off the 
day of acceptance of service appears to be irresistible. The 
correct view is clear that temptation of this kind must be 
resisted. 


Town and Country Planning Act, 1947 : 
Section 59 Claims and Rent-charges 


SECTION 59 of the Town and Country Planning Act, 1947, 
provides for payments for depreciation of land values to 
certain owners of war-damaged property which qualified 
for a value payment. Persons are eligible who on Ist July, 
1948, had an interest in the property and were entitled to 
receive or had received the whole or part of a value payment 
which was reduced (sometimes to nothing) because the site 
had a high value for redevelopment. The conditions are 
set out in the Planning Payments (War Damage) Scheme, 
1949 (S.I. 1949 No. 2243), and the Central Land Board have 
issued an explanatory leaflet $.1.A (War Damage). Claims 
have to be lodged by 31st January, 1951, or within six months 
of the War Damage Commission's determination of the amount 
of the value payment, whichever date is the later. Where 
a claim is made in respect of a property subject to a rent 
charge, the rent-charge owner, where the rent-charge exceeds 
the annual value of the land restricted to its existing use, 
may apply for a definite amount of the payment to be paid 
to him instead of to the claimant. This arrangement enables 
the rent-charge owner to capitalise, and extinguish, part of 
the rent-charge so as to reduce it to an amount corresponding 
to the new restricted value of the charged land. The 
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rent-charge claim form, available at the offices of the Central 
Land Board, is in two parts. The first part, which establishes 
the claim, must be lodged before the closing date for s. 59 
claims as stated above. The second part requires valuation 
details and can be completed later, subject to the Board's 
power to fix a final date in any case. The rent-charge claim 
cannot be effective unless a valid s. 59 claim has been lodged 
in respect of the land. The Board cannot contribute towards 
any professional fees which may be incurred by rent-charge 
owners in submitting their claims. 


Development Plans: Public Information 


THE Ministry of Town and Country Planning has reminded 
local planning authorities of the importance of giving the 
public every opportunity of appreciating the basis for the 
proposals which they put forward in the development 
plans which are due by Ist July, 1951. Consultations have 
been taking place with a number of authorities which have 
been preparing plans, and as a result the Ministry has now 
issued more precise guidance on the form the written matter 
submitted in connection with the plan should take. A 
circular (No. 97) on the subject emphasises that since the 
so-called ‘‘ written statement ”’ is part of the plan, it should 
not contain anything the Minister is unlikely to be in a 
position to approve, nor should it be made vague and unhelpful 
by the inclusion of such remarks as that civic buildings will 
be ‘‘commodious”’ or a housing layout “ well designed.” 
The written analysis, on the other hand, does not have 
to be formally approved and need not therefore be confined 
to recording facts ascertained by the survey. It may contain 
a consideration of possible solutions to the problems of the 
area and explanations of proposals in the plan. Among 
matters to be dealt with in the analysis are a statement of 
population changes in the past and estimated changes in 
the future ; a summary of land use at the time of the survey 
and at the end of the 20-year period covered by the plan ; 
an estimate of the number of people for whom additional 
accommodation would be required at different stages to 
overcome congestion, and the requirements for playing fields, 
open spaces and allotments. 


Recent Decision 


In Pearson v. Rose and Young, Ltd., on 1st November 
(The Times, 2nd November), the Court of Appeal (SOMERVELL 
and DENNING, L.JJ., and Vatsey, J.) held that, where a 
person connected with a company of motor dealers, to whose 
premises the plaintiff had taken his motor car for repair 
and to see what offers to purchase would be available, tricked 
the plaintiff into leaving the log book with the car, the 
plaintiff had not consented to that person’s possession of 
the log book and no title could be conveyed by him under 
s. 2 (1) of the Factors Act, 1889, as the consent therein 
required must be consent to possession not only of the car 
but also of the log book which went with it, and without which 
only a fraction of the proper price of the car could be 
obtained. The log book, it was held, was not a document 
of title, but was the best evidence of title. The court also 
expressed approval of the conclusions and reasoning of 
Bankes, L.J.,and Scrutton, L.J., in Folkes v. King 1923 
1 K.B. 305-306, amid conflicting authorities, that where goods 
were obtained from their owner by a larceny by a trick, 
the goods were none the less in the possession of the agent 
with the consent of the owner, but held that there had been 
no larceny of the log book by a trick. 
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THE SALE OF NEW CARS—I 


PROBABLY one of the most frequent litigants in the civil courts 
at the moment is, and for some time to come will be, the British 
Motor Trade Association. Quite apart from such cases as 
have appeared in the reports in the legal Press, a very large 
number of actions have been brought in which the Association 
was the plaintiff, which were not reported because they involved 
no unusual legal point, and a very large number of writs 
have been served and are pending hearing, and the number is 
being added to daily. 

What is the British Motor Trade Association ? What is 
its relationship with the Government ? What powers has 
it got, and whence are they derived? What is its legal 
position vis-d-vis the motor-car dealers and the members 
of the public with whom it appears in litigation? <A great 
deal of doubt and misapprehension exists on these questions, 
not to mention the legal aspect of the various cases in which 
the Association has been engaged in the past five years. The 
status and activities of the Association are of interest not only 
to every single manufacturer of motor vehicles in the country, 
but also to every dealer in new cars, and to the many thousands 
of persons who are anxiously hoping for and awaiting delivery 
of a new motor-car in the fulness of time. 

Practitioners will doubtless have recollections of those 
earlier cases in which the Association figured under a slightly 
different name: Ware and de Freville vy. Motor Trade 
Association {1921} 3 K.B. 40, and Thorne v. Motor Trade 
Association (1937) A.C.797. In those days the Association was 
concerned mainly with the maintenance of standard prices of 
cars, but now, as will be seen, its activities and responsibilities 
have widened enormously as a result of the post-war shortage 
of cars and are directed mainly, and oddly enough, to keeping 
down the prices of new cars. The Association is not a statu- 
tory body as is sometimes thought. It is composed of all the 
motor dealers in new cars (who are also separately organised 
in the Motor Agents Association) and all manufacturers of 
British cars and concessionaires of foreign cars in this country 
(who are separately organised in the Society of Motor 
Manufacturers and Traders). 

As its principal objects include ‘‘ the imposing of restrictive 
conditions on the conduct of a trade or business,’ the 
Association is certified under the Trade Union Act, 1913, 
as a ‘‘ trade union,” but apart from this its legal position is 
entirely based on common law and it has no statutory powers 
whatsoever; e.g., it has no statutory power to impose 
covenants upon the purchasers of new cars. This is achieved, 
however, by the simple expedient of requiring all the members 
of the Association to abide by the rules of the Association. 
One of the rules at the moment is that no new car shall be 
supplied to the home market unless the purchaser enters into 
a covenant not to re-sell within twelve months. If a dealer 
is found to have supplied a car without taking a covenant 
(and, as the British Motor Trade Association is a party to the 
covenant, it knows of all cars which ave sold subject to 
covenant), then the manufacturers may be requested by the 
Association to cease to supply him with cars—with obvious 
results. If a manufacturer were to supply a dealer despite 
this, then all dealers would be forbidden to deal in his cars. 
It will thus be seen that the Association acts as a sort of police 
force for the various constituent parts of the motor trade— 
and, to enable it to carry out its functions, it employs a con- 
siderable number of former police and C.I.D. officers. It has 
a check on every motor-car manufactured from the moment 
it leaves the works—and if a car is sold out of covenant 
the Association usually learns of this fact with quite 
extraordinary rapidity. 


In order to appreciate the legal position in some of the 
cases which will be referred to, it is necessary briefly to explain 
the position during and after the late war. During the war 
the acquisition and disposal of all motor vehicles was con- 
trolled by Emergency Powers Orders, particularly the 
Acquisition and Disposal of Motor Vehicles Order, 1942, 
under which a licence was required for the delivery of a new 
car and permission to dispose of it had also to be sought from 
the Ministry. When hostilities ceased it became abundantly 
apparent that the office operating this “licence to acquire ’ 
system could not deal with the post-war demand, and the 
system was accordingly abandoned by an order operating 
from Ist January, 1946. At the same time the Government 
obtained an undertaking from the motor industry that so 
far as possible in delivering new cars regard would be had to 
the need of the customer in the national interest. This point 
is of importance in view of the arguments as to public 
policy involved in Monkland v. Jack Barclay, Ltd. (1950), 
94 Sox. J. 457, which will be referred to in a subsequent 
article. 

Immediately this system was abandoned, many persons 
who had already acquired cars resold them at very inflated 
prices. Those who had thus resold their cars, together with 
many speculators, promptly placed multiple orders with dealers 
all over the country for new cars of different makes, in the 
hope that as each vehicle became available they would be 
able to resell it at a great profit. Dealers were bound by their 
contracts with the manufacturers and the rules of the British 
Motor Trade Association only to sell new cars at the 
correct list price. This they did only to see their customers 
resell the cars within a matter of minutes for double the 
amount they had paid for them. 

If this state of affairs had been allowed to continue, no 
genuine purchaser would ever have obtained a new car at list 
price, for it would have been beyond human endurance to 
expect dealers to sell at a narrow margin when they saw 
their customers immediately resell for tax-free profits grossly 
exceeding this amount. The motor industry accordingly 
decided that it must itself take all necessary steps to get the 
position under control and to ensure that so far as possible 
new vehicles were delivered to those having the greatest need 
of them in the national interest. After consideration of 
various methods, the covenant scheme was introduced by the 
British Motor Trade Association on 15th August, 1946. 

At first the covenant applied only for six months, but later 
for twelve months, and in the House of Commons on 12th July, 
1950, the Parliamentary Secretary to the Ministry of Supply 
stated that he had suggested to the Association an extension of 
the covenant to two years and that they were considering this. 

The covenant is entered into between the dealer, the 
Association, and the purchaser of the car, in the following 
terms : ‘‘ 1. The Owner hereby covenants with the Association 
and (as a separate covenant) with the Dealer, that he will not 
during the period of twelve months from the date hereof 
without the consent in writing of the Association, which 
consent shall not be unreasonably withheld, use the said vehicle 
or permit the same to be used for any purpose whatever other 
than for the private, professional or trade purposes of the 
Owner so that (without prejudice to the generality of the 
foregoing) the Owner shall not during the said period without 
the consent in writing of the Association, sell, give, pledge, 
hire (whether by way of hire purchase or otherwise) of 
otherwise deal with the said vehicle in any manner whereby 
the property therein is or may be transferred to any other 
person. 2. The Owner hereby covenants with the Dealer 
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that he will for every breach of the covenant on the part of the 
Owner hereinbefore contained pay to the Dealer as and by way 
of liquidated damages and not as a penalty (but without 
prejudice to any other rights or remedies of the Dealer 


” 


hereunder) the sum of {... 

As stated above, it was easy enough to compel dealers to 
require purchasers to enter into the covenants by refusing 
supplies of cars to defaulters. The problem was to compel the 
purchasers to abide by their covenants and not to succumb 
to the very considerable temptations put in their way to allow 
the car to get into the “‘ black market.’’ This could only be 
done by enforcing the covenants, and accordingly the first 
case, British Motor Trade Association v. Falco (The Times, 
30th November, 1946), was a motion before Evershed, J., 
for an injunction to restrain the defendant from parting 
without the plaintiffs’ consent with the ownership of a car in 
less than six months from the date on which he bought it. 
It had come to the knowledge of the Association that Falco 
was offering a new car bought at £400 list price for £875. 
The injunction was granted and counsel for the plaintiffs gave 
a warning that although damages had not been claimed in 
that particular case, since they were satisfied that the 
defendant was in some degree ‘“‘ a victim of circumstance,” 
they would be claimed against what were described as 
“genuine black marketeers.”’ 

This success has been followed by similar proceedings 
whenever the Association hears of a car being offered for sale 
in breach of covenant. But, it may be asked, what happens 
if the car has been disposed of before the Association hears of 
the transaction? Then the Association, owing to its wide 
ramifications and its private investigation department, usually 
gets to hear of the transaction and the covenantor receives a 
letter from the Association’s solicitors pointing vui that he is 
liable for liquidated damages on the covenant and for damages 
at large. A settlement is usually arrived at, but if the 
covenantor refuses to settle a writ is issued. 


As a corollary to the covenant scheme, dealers are similarly 
restrained by a rule of the Association which forbids all 
handle new cars within twelve months of first 


dealers to 
Failure to 


registration without consent of the Association. 
observe this rule will result in proceedings before the Associa- 
tion’s own domestic tribunal (as a trade union it is prevented 
from enforcing its rules in the courts), which is composed of 
representatives from the trade presided over by former 
colonial judges. The proceedings are modelled exactly on 
those of the High Court, except that there is no right to take 
evidence on oath or to issue subpeenas. The proceedings may 
stop list.” 


result in fines or in a dealer being placed on the 


Suppose a purchaser finds that he cannot afford to keep 
the car for twelve months? Then he applies to the Association 
for consent to dispose of the car. In order to be impartial in 
dealing with such applications the Association retains the 
services of an independent adjudicator who has held high 
judicial office under the Crown. Normally, consent is given 
on condition that the car is returned to the supplier at a 
price not exceeding the original list price plus purchase tax. 
On resale the dealer may not charge more than this price, 
although he is permitted to add a handling charge not 
exceeding 10 per cent. to cover the cost of repurchasing and 
reselling the car, including repairs and adjustments. He ts 
also required to obtain from the second purchaser a covenant 
covering the unexpired portion of twelve months from the 
first sale. If the supplier refuses to buy, then the adjudicator 
may give permission to resell to another dealer approved by 


the Association. 
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As was to be expected, following the Falco case, fresh 
expedients were devised to defeat the covenant, notably the 
method of putting men of straw in funds to buy new cars, 
sign the covenant, and immediately sell to their masters, who 
promptly sold the car free of covenant at a handsome profit. 
This resulted in British Motor Trade Association v. Salvadori 
and Others 1949 1 All E.R. 208. During the case considerable 
argument was devoted to the question of what constituted 
procuring or inducing a breach of covenant. Counsel for the 
defendants argued that it was no tort merely to make a price 
with a man who was offering a car for sale in breach of 
covenant, because a willing seller needs no inducement. 
J., however, whilst agreeing that the tort in 


Roxburgh, 
or “ pro- 


question was referred to usually as “ inducing’ 
curing ’’ a breach of covenant, said he preferred to use the 
phrase ‘‘ interference,’’ as used by Lord Macnaghten in 
Lumley v. Gye (1853), 2 E. & B. 216. He also found, however, 
that there was in fact inducement. ‘‘ The covenanter who 
offers a car for sale is not unconditionally ready to break his 
covenant. He is willing to do so only if the price offered is 
high enough, and, accordingly, a defendant who offers such a 
price induces a seller to take the final step towards breaking 
his covenant by making his willingness to sell unconditional.” 
He found the defendants liable for (1) conspiracy to procure 
breaches of covenant ; (2) procuring breaches of covenant ; 
(3) breachofcovenant. Healsograntedan injunctionrestraining 
the defendants and each of them, by their servants and agents 
or otherwise, from buying or facilitating the dealing with a 
motor-car, including a chassis, offered for sale or other disposal 
by a person, or by the agent of a person, known by them to 
have executed a deed of covenant with the plaintiffs and to 
contemplate breaking such covenant. 

It had been argued that the Association suffers no damage 
from the breach of covenant, but Roxburgh, J., rejected this 
argument: ‘‘ Counsel for the defendants submits that 
there should be no inquiry as regards damages for breach of 
covenant, because, as he contends, only nominal damages are 
recoverable. I do not think so. I think that as regards each 
separate breach the Chancery master must estimate as best 
he can the pecuniary loss which the plaintiffs have suffered 
having regard to the circumstances in which it occurred and 
the difficulties which have confronted the plaintiffs in detecting 
and unravelling ‘these transactions before they were in a 
position to take these proceedings, and I shall direct an 
inquiry accordingly.”’ 

Many successful actions for procuring breaches of covenant 
followed this decision, and in consequence there emerged yet 
another line of action, which is best expressed in the 
words of Denning, L.J., in his judgment in the Court of 
Appeal in British Motor Trade Association v. J. B. Naylor, 
Ltd., and John Brian Naylor (3rd March, 1950) (unreported) : 
“Mr. Naylor, a motor-car dealer, has been issuing advertise- 
ments with the words ‘ Brand new cars. Immediate delivery. 
No covenants...’ He asked us to envisage three persons 
in the motor trade: (1) the purchaser who buys the car at 
the list-price and covenants not to sell it within twelve 
months ; (2) the first dealer who, knowing of the covenant, 
wrongfully induces the purchaser to break it by paying him 
more than the list-price; and (3) the second dealer, who, 
knowing that the first dealer has been guilty of that wrong- 
doing, buys the car from him at a still higher price, meaning 
to sell it for yet more . . . although all that happens maybe 
within a few days, |counsel for the defendants} says that 
nevertheless the second dealer does not break the law at all, 
because covenants do not run with the goods.”” Denning, L.J., 
rejected this view in language usually associated with criminal 
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cases: “ The law is that every person who aids or abets, 
counsels or procures the commission of a wrongful act is 
equally liable with the original wrongdoer; and it may 
well be that a second dealer, who knowingly buys from a 
first dealer, is equally liable because he thereby aids the 
wrongdoing. He is an accessory after the fact. If the first 
dealer could not get rid of the car at a profit to himself, he 
would not do the initial wrong; and it is the second dealer 
who makes it worth his while. Each of them is really 
concerned to make an illicit profit out of the present short 
supply of new cars and each may be equally liable . . . Ido 
not wish it to be thought, therefore, that, if this practice of 
second dealing does exist, the arm of this court is not long 
enough to reach it.’ The Court of Appeal dismissed an 
appeal against an interlocutory injunction granted by 
Komer, J., in terms identical with those in the Salvadori 


BANKRUPTCY LAW 


THE DEBT 


THE debt of the petitioning creditor must amount to at 
least {50 (or if two or more creditors join in the petition, 
the aggregate amount of the debts owing to the several 
petitioners must amount to £50), and it must be a liquidated 
sum, payable either immediately or at some certain future 
time. The debt must be liquidated at the date of the act of 
bankruptcy on which the petition is founded; it is not 
sufficient that it became liquidated between the date of the 
act of bankruptcy and the presentation of the petition 
(Re a Debtor (1927) 1 Ch. 19). Lastly, the debt must be 
payable to the petitioning creditor. This was the point 
decided in Re Muirhead ; ex parte Muirhead (1876), 2 Ch. D. 22, 
where it was held that a sum ordered by the Divorce Court 
to be paid as damages to a husband by a co-respondent in 
a divorce suit would not support a bankruptcy petition. The 
order did not make the husband the owner of the money 
when paid, but merely indicated how and through what 
channel the money was to be received and paid into court. 

In Re Muirhead, Cockburn, C.J., had stated that a good 
petitioning creditor’s debt must be one which could be the 
immediate subject of an action at law or suit in equity. This 
dictum was commented upon in Re McGreavey; ex parte 
McGreavey v. Benfleet U.D.C. and Another (1950), 66 T.L.R. 
389, where the Court of Appeal pointed out that the law at 
that time was contained in s. 6 of the Bankruptcy Act, 1869, 
and that as a general statement the dictum is inaccurate now, 
in that a debt payable at a certain future date is a good 
petitioning creditor’s debt. The decision in Re McGreavey 
was that an unpaid demand for rates, though enforceable 
only by distress or committal and not by action, is a “‘ debt ”’ 
within the meaning of s. 4 of the Bankruptcy Act, 1914, 
and will accordingly support a petition in bankruptcy. It 
would seem to follow from this decision that a good petitioning 
creditor’s debt is any liquidated sum which is a provable debt 
in bankruptcy proceedings and which could have been enforced 
by legal process. 

Acts OF BANKRUPTCY 

“A creditor shall not be entitled to present a bankruptcy 
petition against a debtor unless . . . the act of bankruptcy 
on which the petition is grounded has occurred within three 
months before the presentation of the petition ’’ (s. 4 (1) of the 
Bankruptcy Act, 1914). 
1. Non-compliance with Bankruptcy Notice 


Of the several acts of bankruptcy defined in s. 1 (1) of the 
1914 Act, the one most commonly relied on in practice by a 
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What is liable to happen to those who disregard these 
injunctions can be seen from British Motor Trade Association 
v. Gill (23rd June, 1949) (unreported). An injunction had 
been granted in 1947 to restrain the defendant, a dealer, 
from procuring breaches of covenant. He ignored the 
injunction, was brought before the court and committed to 
prison for one year, sentence being suspended so long as 
he strictly observed the conditions of the injunction. 
Roxburgh, J., in giving judgment, issued a warning that if 
other persons came before the court in similar circumstances 
they could not expect to be shown such leniency in the 
future. 

Consideration of the position where cars were ordered 
before the coming into force of the covenant scheme, and of 
cases arising out of the export of cars, must be deferred to a 
second article. 

he, Eo Vs 
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creditor is non-compliance with a bankruptcy notice. This 
arises when a creditor who has obtained or is entitled to 
enforce against the debtor a final judgment or order for any 
amount serves on him in England a notice in the prescribed 
form to pay the amount due, and he does not within seven 
days after service either comply with the notice or satisfy 
the court that he has a counter-claim, set-off or cross-demand 
which equals or exceeds the amount due and which he could 
not set up in the proceedings in which the judgment or order 
was obtained. If by leave of the court the notice is served 
on the debtor elsewhere than in England, the time for 
complying with the notice may be more than seven days 
and is fixed by the court. 

Persons who may issue the notice are the original judgment 
creditor, his express assignee and his assignee by operation 
of law. But the legal personal representative (Ex parte 
Woodall (1884), 13 0.B.D. 479) or trustee in bankruptcy 
(Re Bagley [1911] 1 K.B. 317) of the judgment creditor must 
first obtain leave of the court to issue execution on the 
judgment, though neither need be formally joined as a 
party to the original proceedings before obtaining such leave. 
A judgment creditor who has become incapable of receiving 
and giving a good discharge for the debt cannot issue the 
notice, a point decided in Re a Debtor (1912) 2 K.B. 533, where 
previous to the service of the notice the creditor had, to the 
knowledge of the debtor, committed an available act of 
bankruptcy in respect of which he was _ subsequently 
adjudicated bankrupt. 

A bankruptcy notice can be based upon a judgment of a 
competent foreign court, if the judgment has been registered 
in England under the Foreign Judgments (Reciprocal 
Enforcement) Act, 1933, and the words “ foreign court ”’ 
here mean any court other than a court of England 
(Re a Judgment Debtor {1939] Ch. 601). It seems to be still 
the law that a foreign judgment registered under the 
Administration of Justice Act, 1920, cannot be enforced by 
a bankruptcy notice. 

For a bankruptcy notice to be valid the creditor must, 
at the date of the service of the notice, be in a position to issue 


execution. Accordingly, a creditor who has issued a writ of 


fieri facias cannot while the writ is outstanding issue a notice, 


but he may issue equitable execution and obtain a charging 
order on shares of his debtor (Ex parte Sedgwick (1888), 
5 Morr. 262) or the appointment of a receiver of the debtor's 
interest in a partnership (Re Bond; ex parte Capital and 
Counties Bank [19111 2 K.B. 988) without prejudicing his 
right to issue a bankruptcy notice. Also, a judgment creditor 
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who has obtained a garnishee order absolute in respect of a 
debt due to the judgment debtor can issue a bankruptcy 
notice notwithstanding the garnishee order (Re Renison ; 
ex parte Greaves {1913| 2 K.B. 300). 

Preparation of documents.—Two documents must be 
prepared on behalf of the creditor seeking the issue of a 
bankruptcy notice. 

The first is the request to the court to issue the notice. 
In it he states that he produces an office copy of the judgment 
or order (if it was in the High Court) or a certificate of the 
judgment or order (if it was in a county court), and that 
execution has not been stayed. The request is signed by the 
creditor or his solicitor. 

The second document is the bankruptcy notice itself, which 
must be in the prescribed form. With regard to the 
preparation of the notice, the following points are of 
importance :— . 

(a) The time to be inserted for compliance with the notice 
is seven days after date of service, if the debtor is in England. 

(b) The notice must follow the terms of the judgment or 
order and will be invalid if it requires the debtor to do 
something fundamentally different from and beyond that 
which the creditor has a right to call upon him to do by 
reason of the judgment. For example, where a French 
firm obtained judgment against the debtor, who lived in 
England, and served a bankruptcy notice which required 
him to pay the creditors or either of them at the address 
of the firm in Paris, the notice was bad because it interposed 
a place of payment which was not in the judgment (Re a 
Debtor [1912] 1 K.B. 533). The notice should have required 
the debtor to pay the creditors at an address within the 
jurisdiction where their properly authorised agent would 
be in attendance to receive payment. 

A notice in respect of a judgment of the High Court 
should require payment to the creditor or his agent, and this 
is also the case if the notice is in respect of a county court 
judgment which in form or effect directs payment to be 
made to the judgment creditor (Re a Debtor [1922] B. & C.R. 
264). But where the county court judgment orders payment 
to the registrar the notice should require payment to him 
and give either on the front or the back of the notice the 
address of the creditor (Re a Debtor [1908] 2 K.B. 692). 

(c) The address of the creditor given in the notice must be 
that of a place, whether of residence or of business, at which 
he is to be found during the seven days, and not an address 
at which merely the creditor’s whereabouts can be learned. 
The notice will not be invalidated because the address is 
the temporary home of the creditor, who has no permanent 
home, or by the fact of the occasional absence of the 
creditor from the place even for a whole day, unless the 
absence is such as to deprive the debtor of a reasonable 
opportunity of complying with the terms of the notice 
(Re Beauchamp ; ex parte Beauchamp (1904) 1 K.B. 572). 

(d) If part of the amount due under the judgment has 
been paid, the notice can be issued only for the balance due 
(Re Child ; ex parte Child {1892| 2 Q.B. 77). Brief par- 
ticulars showing how the balance is arrived at should be 
given in the margin of the notice. 

(e) The notice is bad if more than one judgment debt is 
included in it (Re Low; ex parte Argentine Gold Fields 
(1891] 1 Q.B. 147), or if it is founded on two separate 
judgments, though one is on a claim in an action and the 
other on a counter-claim raised in the same action 


(Re a Bankruptcy Notice (1906), 96 L.T. 133). 
(f) Where the judgment is against several persons 
jointly, the notice can be issued against any one of them, 


SOLICITORS’ 


November 11, 1950 


JOURNAL 


but the names of the other debtors must be given in the 

particulars of the judgment, both in the request and in the 

bankruptcy notice. 

(g) In the case of a judgment obtained by a firm, the 
notice should require payment to the partners trading as 
(the name of the firm] or to either of them. Otherwise the 
notice is calculated to embarrass the debtor, inasmuch as 
it would not follow the terms of the judgment (Re a 
Judgment Debtor [1908] 2 K.B. 474). 

(h) The notice must be indorsed with the name and place 
of business of the creditor’s solicitor, if one is employed. 
The next step is for the creditor or his solicitor to lodge 

with the registrar (i) the request for the issue of the notice ; 
(ii) an office copy or a certificate of the judgment or order ; 
(iii) the bankruptcy notice, and two copies of the notice to 
be sealed and issued for service. 

Service.—The notice having been issued, service thereof 
must be effected on the debtor within one month from the 
date of issue (if to be served in England) subject to an extension 
of time being granted by the court. Generally, there must be 
personal service, which can be effected by the creditor or 
his solicitor or someone in their employment delivering to 
the debtor a sealed copy of the notice. In the case of a 
firm, personal service on all the members is made if the copy 
is served at the firm’s principal place of business on any one 
of the partners or upon some person in control or management 
there. 

If personal service cannot be effected, the court may 
extend the time for service or make an order for substituted 
service. Before making such an order the court must be 
satisfied by affidavit or other evidence on oath that the 
debtor is keeping out of the way to avoid service or that for 
some other cause prompt personal service cannot be effected. 
Forms of substituted service include delivery of the notice 
at the debtor’s usual residence or place of business, delivery 
by registered letter, or publication of a notice in the 
London Gazette and a newspaper. 

The essential thing in service is that the nature of the 
document served is brought to the personal knowledge of the 
debtor. Consequently, when a petition was served on the 
debtor abroad in a sealed envelope and his attention was not 
called to the nature of the contents of the envelope, the service 
was held to be bad (Re a Debtor [1939] Ch. 251). This case 
concerned the service of a bankruptcy petition, but the 
principle is the same. 

Service of the notice is proved by filing an affidavit with 
a sealed copy of the notice attached. 


Application to set aside.—Such an application is usually 
made on some ground arising out of the Bankruptcy Act or 
Rules. The most obvious of these is where the debtor has 
a counter-claim, set-off. or cross-demand which equals or 
exceeds the sum claimed in the notice and which he could 
not have set up in the original action. In such a case he 
must within the time specified in the bankruptcy notice file 
an affidavit to the above effect. This operates as an applica- 
tion to set aside the notice, and the registrar will give notice 
of the day of hearing to the debtor, creditor, and their solicitors, 
if known. 

A second, and common, ground is that the bankruptcy 
notice is invalid because of some defect or irregularity in the 
notice itself. This point has already been discussed in the 
notes about preparation of the notice. In this connection 
it should be noted that while s. 147 (1) of the 1914 Act enables 
the court to remedy any mere formal defect or irregularity 
in a bankruptcy proceeding, a bankruptcy notice is construed 
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with great strictness in view of the penal consequences 
which arise from it and the court will not as a general rule 
treat an informality which has occurred in the preparation 
of the notice as a formal defect which can be remedied under 
this section (Re Collier ; ex parte Dan Rylands, Lid. (1891), 
8 Morr. 80). 

Thirdly, the notice may be set aside if the court is satisfied 
that injustice will be done if the creditor is allowed to proceed 
under the notice, e.g., if the judgment debtor is not subject 
to the jurisdiction of the bankruptcy court. In the second 
and third group of cases, the application to set aside is made 
by motion supported by affidavit, the debtor having applied 


Costs 





THE costs of an action in the Admiralty Division of the 
High Court are regulated, as are all other costs in the High 
Court, by R.S.C., Appendix N, but, as in other instances, 
there are special allowances peculiar to these costs for which 
no direct authority will be found in Appendix N and, 
moreover, there are rules with regard to the award of costs 
which are special to or which have grown up with and out of 
Admiralty practice. 

In the first place, it may be noticed that since the Rules 
of the Supreme Court apply to actions in the Admiralty 
Division, as well as to the other Divisions of the High Court, 
it follows that Ord. 65, r. 1, which gives the court unfettered 
discretion in the matter of costs, also applies, with the result 
that if the court was so minded, and the circumstances of 
the case so warranted, the costs could be awarded against the 
successful party. 

The normal rule as to the award of costs is, however, that 
the costs follow the event, so that in collision acfions, where 
one vessel is held alone to blame, then the owners of that 
vessel will have to bear the costs. Prior to the Maritime 
Conventions Act, 1911, it was the invariable rule that where 
both vessels were held to blame, even if the blame attached 
in unequal degrees, then each party bore its own costs. 
Under the Maritime Conventions Act, 1911, however, each 
party must make good the damage sustained by the other 
party in proportion to the degree of liability of the respective 
vessels, and it might be argued that the costs of determining 
the question of liability should also be borne in the same 
proportions. 

The President of the Admiralty Court, however, declined 
to adopt this rule in the case of The Bravo (1912), 12 Asp. 311, 
on the very logical ground, if one may say so with respect, 
that the degree of blame attaching to each vessel in no way 
affected the amount of costs involved in prosecuting or 
defending the action, and in that case, therefore, he followed 
the old rule and directed that each party should bear its 
own costs. In 1926, however, in the case of The Modica 
1926} P. 72, Hill, J., held that there were grounds for 
contending that in some cases the degree of blame might 
have some bearing on the costs involved in preparing the case, 
and although in that particular case he held that each party 
should bear its own costs, he did, in a subsequent case, 
The Robert Koeppen |1926) P.81n, direct that the party whose 
vessel was held to be three-quarters to blame should bear one 
half of the opposite party's costs. Where the judge finds the 
respective vessels are to blame in varying degrees he sometimes 
directs that the costs shall be borne in the same proportions, 
with the result that if one vessel is held to be one-third to 
blame and the other two-thirds, then the owners of the latter 
vessel will be ordered to bear two-thirds of the opposite 
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earlier to the registrar to fix a day for the hearing of his 
application. 

An application to set aside the notice is not the appropriate 
method of attacking the judgment on the ground that the 
court should go behind it and inquire into the validity of the 
debt. That point should be taken on the hearing of the 
petition (Re Easton ; ex parte Dixon (1893), 10 Morr. 111). 

In conclusion, where an act of bankruptcy has been 
committed by failure to comply with the bankruptcy notice, 
any creditor (and not merely the one who served the notice) 
may avail himself of it and present a petition against the 
debtor (Re Hastings ; ex parte Dearle (1884), 14 O.B.D. 184). 

| 
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party’s costs, and the owners of the former vessel will be 
ordered to bear one-third of their opponent’s costs. Where 
the judgment is silent as to costs, then each party will bear 
its own, and it will not follow, as a matter of course, that the 
costs will be borne according to the degree of liability attaching 
to the respective vessels. 

Again, where in a collision action a plea of inevitable 
accident was advanced as a defence and was upheld, it was 
formerly the practice to order the plaintiff in the action to bear 
the costs, although the plaintiff might be held entirely 
blameless for the collision and the consequential damage 
(see The Monkseaton (1889), 14 P.D. 51). This rule is not now 
followed, however, and in the majority of cases where a 
defence of inevitable accident is successful each party will 
bear its own costs. On the other hand, where there is a claim 
and counter-claim and it is held that neither 
responsible for the casualty, then the plaintiffs are usually 
given their costs on the claim, and the defendants theirs on 
the counter-claim. 

It often happens, in collision cases, that more than two 
vessels are involved, and the defendants may throw the blame 
on to another vessel, the owners of the latter being joined as 
defendants. In such cases, where the defendant is 
unsuccessful in his allegations, he will be condemned in the 
co-defendant’s costs as well as those of the plaintiff. 

As is well known, Admiralty actions in refation to collisions 
between vessels are divisible into two parts. In the first 
place, there is the action in the Admiralty Division to 
determine the question of liability and, that question having 
been resolved, there is then the reference of the respective 
claims to the registrar for the assessment of the amount thereof. 
The costs of proving the claim on reference are normally 
recoverable from the opposite party, and cases may arise, 
and frequently do, where each party is held to blame for the 
collision, either equally or in varying degrees, and may have 
to bear its own costs of the action, or may recover a 
proportion of its costs from the opposite party, on the 
principles explained above, but each party will, no matter 
how the costs in respect of the action to determine the question 
of liability are to be borne, be awarded its costs of proving 
its claim on reference. 

In these cases, although only one bill of costs should be 
made up for taxation, since there is only one action, it is 
useful to make a clear division between the costs of the action 
on the question of liability and the costs of proving the claim 
on reference. This is very necessary because the interest 
which is payable in respect of the costs runs from different 
dates. Interest on the costs of determining the question of 
liability runs from the date of the decree, whilst interest on 
the costs of reference to the registrar runs from the date of 
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the registrar's report. If the two parts of the bill of costs 
are intermingled, for example, by inserting at the end of the 
bill the expenses of the witnesses called at the trial on the 
question of liability, then a good deal of analysis will be 
required to separate the one part from the other. The point 
is not merely academic because a considerable interval of 
time may separate the determination of the degree of blame 
from the reference on the claim, and instances where this 
interval of time is as much as two or three years are not 
uncommon. 

As stated, each party is normally awarded the costs of 
proving its claim, but it will be remembered that the 
Admiralty registrar is given unfettered discretion in the 
matter of costs by R.S.C., Ord. 56, r. 8. After the reference 
the registrar's report is taken up by the claimant and a 
summons is taken out for confirmation of the report by the 
court. The latter, however, will rarely interfere with the 
registrar's directions as to costs. It may be that the registrar 
makes no award as to costs in his report, and in this case 
the aggrieved party may apply to the court by motion for a 
direction as to costs. 

Although the claimant is normally given the costs of proving 
his claim, cases have arisen where he has been deprived of 
such costs, either wholly or in part. Thus, where the claimant 
refused an offer greater than the amount ultimately awarded 
by the registrar it was held that this warranted depriving the 
claimant of his costs incurred after the date of the offer (see 
The Reading 1908) P. 162). 

Similar complications do not normally arise in respect of 
other actions in the Admiralty Division of the High Court, 
the most common of which are salvage actions. In_ these 
latter cases, the subject-matter of the action is often not so 
much whether the services rendered are salvage services as 
the proper and reasonable remuneration to be paid for those 
services. In this respect it is no uncommon thing for the 
owners of the salved property to tender and to pay into court 
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WIDOW’S RIGHTS ON 


IN Ke McWee (1931) 2 Ch. 145, the testator by his will, after 
giving his personal chattels to his wife and making certain 
other bequests, left the residue of his estate upon the usual 
trusts for sale and conversion and the payment of debts, ete., 
and directed his trustees to pay the income of the net residue 
to his widow for life, and after her death to hold such residue 
for a class of relations ascertainable (as was decided) up to the 
date of the death ct the widow. All the members of this class 
predeceased the widow, with the result that, subject to the 
life interest of the widow therein, the net residue was 
undisposed of, and the question arose whether the widow 
had any, and if so what, rights under the Administration of 
Estates Act, 1925, in respect of the property so undisposed 
of by the testator. 

It will be recalled that under s. 46 (1) of that Act, the widow's 
rights in the residuary estate of an intestate are as follows : 
she takes the personal chattels, and she is entitled to a charge 
upon the residuary estate (other than the chattels) for the sum 
of £1,000 with interest thereon at 5 per cent. from the date of 
the intestate’s death, and subject to providing this sum and 
the interest thereon the residuary estate must be held, if the 
intestate left no issue, upon trust for the widow for life, and 
if the intestate left issue, upon trust as to one-half for the 
widow for life (the other half, im this last event, being held 
upon the statutory trusts for the issue). In Ke McKee, supra, 
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the sum which they deem to be adequate for the services 
rendered, and in these circumstances the normal rule with 
regard to costs subsequent to the date of the tender will apply. 
That is to say, if the amount of the tender is upheld, or the 
plaintiffs are awarded a sum less than the amount of the 
tender, then the defendants will be awarded the costs 
subsequent to the date of the tender. This is often a point 
of considerable importance, for the actual costs of the trial 
itself, involving counsel’s fees and witnesses’ expenses, usuall\ 
far exceed the costs incurred up to the date of the tender. 
The above is not an invariable rule, of course, for, by virtue of 
R.S.C., Ord. 22, r. 6, the judge has absolute discretion in the 
matter of costs, even in cases where a sum has been tendered 
and paid into court. 

In connection with certain claims arising against the owners 
of vessels, the owners’ liability is limited under the Merchant 
Shipping Act, 1894, by reference to the tonnage of the ship, 
and in these cases, where it is apparent that the claim is 
going to exceed the statutory limit of liability, an action, 
called a limitation action, is commenced in the Admiralty 
Court to determine the limit of liability. Thus, there may 
first be an action to determine the question of the degree of 
liability, followed by a limitation action, and then a reference 
to the registrar, who will determine the amount of the 
respective claims against the limitation fund. 

In such cases, that is, where the owners of the wrongdoing 
vessel seek to limit their ability, they are normally condemned 
in the costs of the limitation action, although again it must 
be remembered that the court has absolute discretion as to 
costs, and in cases where there is a dispute between the rival 
claimants to the limitation fund the owners seeking to limit 
their liability will not have to bear the additional costs arising 
by reason of such dispute. 

We will consider in our next article some of the points in 
relation to costs which are peculiar to Admiralty actions. 


J.L.R.R. 


A PARTIAL INTESTACY 


the testator left no issue, and the widow claimed (1) that the 
reversionary interest in the undisposed of residue expectant 
upon her life interest therein should be sold, the proceeds of 
sale invested and the income of the investments paid to her 
for her life under s. 46 (1), and (ii) that she should be paid out 
of such proceeds of sale the sum of £1,000, together with interest 
thereon at 5 per cent. from the testator’s death. It was held 
by Maugham, J. (as he then was), and affirmed on appeal, that 
the widow was not entitled to have the reversionary interest 
sold and invested and the income thereof paid to her during 
her life, as she was already entitled under the testator’s will 
to an equivalent life interest in the testator’s net residuary 
estate, and further that she was not entitled to have the sum 
of £1,000 raised and paid to her immediately out of the resi- 
duary estate, but that on her death her personal representatives 
would be entitled, under s. 46 (1), to receive this sum with 
interest thereon at 5 per cent. from the testator’s death. 
The widow’s claim to a life interest in the proceeds of sale 
of the reversionary interest in the testator’s residuary estate 
is not material to the possibility which I wish to explore 
to-day, and I have only mentioned this part of the claim 
incidentally. As regards the claim to an immediate payment 
of £1,000, with interest from the testator’s death, two points 
should be noted. In the first place, the argument for tlic 
widow proceeded, initially at any rate, on the footing that tlic 
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widow was entitled either to an immediate payment or to 
nothing : it was on a direction from the Bench that a further 
question was added to the summons, which asked whether 
this sum, with interest thereon, ought to be paid out of the 
testator’s residuary estate to the personal representatives of 
the widow on the death of the widow (i.e., on the termination 
of her life interest). In the second place, the case for the 
widow was argued, for all practical purposes, solely on the 
language of the relevant provisions of the Administration of 
Estates Act, 1925. 

The result has already been noted, and within its own limits 
it has never been questioned ; but it seems to me that what was 
denied the widow in Re McKee, supra, may be allowed her, 
without in any way impugning the correctness of that decision, 
if the claim is examined not solely by reference to the statutory 
provisions, but also in the light of the equitable principle 
commonly associated with the well-known case of Saunders v. 
Vautier (1841), 4 Beav. 115; affirmed Cr. & Ph. 240. 

Cases of partial intestacy such as that which occurred 
in Re McKee, supra, are now regulated by s. 49 of the Adminis- 
tration of Estates Act, 1925. This section provides (so far as 
relevant) that where any person dies leaving a will effectively 
disposing of part of his property, Pt. IV of the Act (which 
includes s. 46) shall have effect as respects the part of his 
property not so disposed of subject to the provisions contained 
in the will, and subject to two modifications specified. The 
first of these is irrelevant to the present purpose. The 
second provides that the personal representative shall be a 
trustee for the persons entitled under Pt. IV of the Act in 
respect of the part of the estate not expressly disposed of, 
unless it appears by the will that the personal representative 
is intended to take such part beneficially. Thus if a widow is 
entitled to have £1,000 and the interest thereon raised and paid 
to her personal representatives after her death, on fhe Re McKee 
principle, the amount to be raised is to be held on trust for her 
estate by the personal representative of the husband under 
s. 49. 


At this point we may turn to the rule in Saunders v. Vautier, 
supra, which is stated in the headnote to that case in the 
following terms : when a legacy is directed to accumulate for 
a certain period, or where the payment is postponed, the 
legatee, if he has an absolute indefeasible interest, is not bound 
to wait until the expiration of that period, but may require 
payment the moment he is competent to give a valid discharge. 
The test of the applicability of this rule to any given benefit is 
the interest of the beneficiary : if that interest is an absolute 
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interest, not capable of being defeated by the happening of 
any event, then the rule applies and the beneficiary is entitled 
to immediate payment of the benefit despite any direction 
postponing the date of payment. 

It is true that the principle under consideration has up till 
now been applied to override restrictions imposed by the donor 
of the benefit to which the restrictions attach, but that appears 
to be accidental. In the books, the principle is broadly stated 
(see, for example, Underhill: Law of Trusts and Trustees, 
10th ed., p. 421: ‘If there is only one beneficiary, or if there 
are several . . . and they are all of one mind . . . the specific 
performance of the trust may be arrested and the trust modified 
or extinguished by him or them without reference to the wishes 
of the settlor or the trustees ’’). If, then, a widow is entitled 
under her husband's will to a life interest in his residuary 
estate, and if that estate is undisposed of by the will so that it 
becomes charged on the widow’s death with payment to her 
estate of £1,000 with interest from the husband’s death on 
the principle of Re McKee, supra, is she not entitled, on the 
principle just discussed, to call for the immediate payment of 
her £1,000, on the ground that she is absolutely entitled both 
to the capital of that sum at a future date and the income 
thereof until that future date ? 

In my view the widow is so entitled in the circumstances 
mentioned, but if I was asked for an opinion as to how trustees 
should treat such a demand, I would advise them to apply 
to the court before making the payment, for as well as the 
principle of the thing there are various details which may 
require to be settled. There is, for instance, the question of 
interest ; if the payment is made some time after the husband's 
death, interest on the £1,000 from the date of the death has, 
“earned ”’ under s. 46 (1), and prima facie 
amount. 


so to speak, been 
the widow's entitlement is increased by that 
Interest accruing after the payment would, of course, be 
forfeited. 

I have discussed this problem from the point of view of a 
widow, but her rights under the Act of 1925 are those of a 
surviving spouse, and precisely the same considerations apply 
in the case of a husband becoming entitled, on the principle 
of Re McKee, upon the partial intestacy of a wife. Nor is it 
necessary that the surviving spouse should have an interest 
for life in the whole of the other spouse’s residuary estate, or 
that the whole of that estate should be undisposed of and fall 
to be distributed, on the surviving spouse's death, as upon an 
These are matters of detail, which may or may not 


‘ARE 


intestacy. 
be important according to circumstances. 


DATE OF EXPIRY IN NOTICE TO QUIT 


Chez Auguste, Lid. v. Cottat (1950), 94 Sol. J. 598, may be 
regarded as one of those decisions which show that the line 
must be drawn somewhere, besides providing material for 
those who have occasion to urge purchasers of tenanted 
property to satisfy themselves about the identities of the 
tenants and the natures of the terms. For the plaintiffs in 
the case, having bought premises the upper floors of which 
were occupied by the defendant, and for which rent was paid 
weekly, served the following three notices to quit upon her : 
(1) on 14th November, 1946, a notice expiring 22nd November, 
1946; (2) on 13th May, 1948, a notice of similar length ; 
and (3) on 20th September, 1949, a notice expiring “ on 
Monday, 3rd October, 1949, or at the expiration of the current 
period of your tenancy which shall expire next after the 


service upon you of this notice.’ And not one of them 
determined the tenancy. 

They had learned, after service of the first notice, that the 
defendant’s husband, Mr. Voltaire Cottat, was the tenant, 
and that he was assignee of a lease due to expire 22nd March, 
1948, which reserved an annual rent payable by weekly 
payments. They refrained from taking any action on the 
first notice accordingly, but why they served the second one 
is not clear. However, they again took no action, and the 
defendant's husband went on paying rent till he died intestate, 
in August, 1948. The third notice was careful to state that 
it was given to the defendant both in her personal capacity 
and as administratrix of her late husband, but one may wonder 
why any notice was given at all if, as the facts suggest, the 
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premises were a dwelling-house (the last notice described 
them as “‘ the house and premises’). For the presumption 
would be that the deceased had held over by virtue of the 
Rent, etc., Restrictions Acts, when the term expired in 
March, 1948 (Morrison v. Jacobs 1945) K.B. 577 (C.A.)), 
so that his widow’s tenancy was likewise a statutory one ; 
but it may be that a full knowledge of the facts would show 
either that the premises were not residential or that the 
presumption was rebuttable, and also show why no attempt 
was made to argue that the new tenancy was a weekly one, 
i.e., that Ladtes’ Hostery and Underwear, Ltd. v. Parker 
1930, 1 Ch. 304 (C.A.), governed the situation rather than 
Covered Markets, Ltd. v. Green 1947, 2 AM E.R. 140. According 
to the judgment, the defendant was clearly a yearly tenant 
holding over under the lease which had been assigned to her 
husband. 

The contention put forward by the plaintiffs was that their 
third notice amounted to this: if you are a weekly tenant, 
go at the end of the week ; alternatively, if you are a yearly 
tenant, go at the end of the year. Rejecting this, Lord 
Goddard, C.J., held that the notice was clearly one given 
to determine a weekly tenancy, the words “or at the expiration 
of the current period of your tenancy ” necessarily referring to 
the current period of a week. 

On this view, if the tenancy had been a weekly one, the notice 
would have been effective if for some reason or other—such 
as the defendant being away for a long week-end when it 
arrived—she had not seen it till, say, 27th September, 1949, 
that is to say, it would have determined the tenancy on 
10th October. Those drafting it did not make the mistake 
of putting “after the date of this notice’ instead of after 
service, or after receipt, of this notice (see Crate v. Miller 

1947] K.B. 946 (C.A.)). 


The learned judge held that the defendant, on receiving 
the notice, might reasonably infer that the landlords were 
in error about the length of notice necessary, and that the 
situation was governed by the decision in Mills v. Goff (1845), 
14M. & W. 72. I will say a word on this case presently. 


Looking at the authorities on the problem as a whole, it 
seems to be clear (a) that a notice is bad if it places upon the 
recipient the burden of resolving questions of law but (0) that 
this may be due either to (i) saying too much or (ii) saying too 
little. 

Both Mills v. Goff, supra, and Phipps (P.) & Co. 
(Northampton & Towcester Breweries), Ltd. v. Rogers |1925 
1 K.B. 14 (C.A.) illustrate the first point. In the former, 
the tenancy was a yearly one which had begun on an 
11th October, and the landlord gave, on 17th June, 1840, 
a notice to quit ‘“‘on the 11th October now next ensuing, 
or such other day or time as your said tenancy may expire 
on.’ The contention that this was effective for 11th October, 
1841, was rejected because the landlord had, according to 
Alderson, B., tried to throw upon the tenant the burden of 
discovering at what time the tenancy would expire, and the 
tenant might, according to Pollock, C.B., have reasonably 
inferred that the landlord was in error as to the length of notice 


necessary. In the second-mentioned case, the tenancy 


provided for a three months’ notice expiring on a day appointed 
for special transfer sessions by the local licensing justices ; 
a notice given by the landlords specified “ the earliest day 
your tenancy can legally be terminated by valid notice to 
quit given to you by us at the date of the service hereof.” 
This was served on 12th October, 1923, when 8th January, 
1924, had already been fixed for next transfer sessions. The 
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next fixture was made in February, 1924, appointing 8th April 
of that year as the date. A majority of the Court of Appeal 
decided against the validity of the notice because it left it 
to the recipient to decide two points of law ; the meaning of 
““months’’ in the agreement, i.e., calendar or so-called 


lunar months ; and the requirements of a notice to quit. 


As against the above, it is useful to consider some 
authorities in which notices not specifying one particular 
date have been upheld. First, there is Doe d. Matthewson 
v. Wrightman (1801), 4 Esp. 5, N.P.: the notice called upon 
the tenant to quit on Old Lady Day or on New Lady Day, and 
it was held that if the tenant disputed the date from which the 
tenancy ran it was for him to adduce evidence in support of his 
contention. In Doe d. Campbell v. Scott (1830), 6 Bing. 362, 
a notice specifying ‘“‘on Friday, provided your tenancy 
commenced on a Friday, or otherwise at the end of your 
tenancy next after one week from the date hereof’’ was 
upheld. Then, in Hirst v. Horn (1840), 6 M. & W. 393, a 
notice expiring on ‘‘Ist July next or on such other day as your 
holding shall expire next after the expiration of half a year 
from the receipt of this notice’ was held to be valid ; it was 
shown that rent had been paid on Ist January and July, and 
pointed out that the recipient of the notice either knew or must 
be taken to know the date of the commencement of his term, 
and this though the landlord was claiming double value under 
the Landlord and Tenant Act, 1730. Next, Doe d. Gorst 
v. Timothy (1847), 2 Car. & Kir. 351, was fought on a notice 
to quit ‘‘ at the expiration of the present year’s tenancy,’ 
which was upheld. Lastly, we had May v. Borup (1915 
1 K.B. 830, in which tenants held a yearly tenancy with 
a special provision that it might be determined by six months’ 
notice on either side to be given on Ist March or Ist September 
of any year. On 23rd December, 1913, they wrote the landlord 
a letter saying ‘‘ we very much regret having to give you notice 
to quit the studio at Deerhurst at the earliest possible 
moment The objection was not that notice was not 
given ‘‘on’’ one of the two dates, but that “ at the earliest 
possible moment ’’ was too vague, imposing on the landlord 
the obligation to ascertain what in law was the earliest 
possible moment. The Divisional Court considered that the 
landlord could have had no difficulty in understanding 
that the notice was to expire on 31st August, 1914. 


The effect appears to be that if one about to give a notice 
to quit is uncertain about when to make it expire, he must 
first of all consider whether his uncertainty is due to ignorance 
of facts or to ignorance of law. If the former, but the facts 
of which he has no knowledge are or should be within that of 
the intended recipient, the notice can be valid though it 
gives alternative dates or even no date at all, any problem 
raised being capable of solution by reference to history or 
arithmetic. But if the landlord does not feel happy about the 
true interpretation of a document or what the law has decided 
to be reasonable notice (all periodic tenancies being essentially 
glorified tenancies at will) his notice must at least conceal 


that ignorance if it is to be valid. This sounds a little 


cynical, but it does seem that, if the notice in Mills v. Goff 


had not revealed doubt as to whether the giver thought the 
tenancy quarterly or annual, if that in Phipps v. Rogers had 
not mentioned “ legally’ and “ valid,’”’ and if that in Chez 
Auguste, Lid. v. Cottat had omitted both the date and the 
word “‘current,’’ they might have been upheld. Possibly 
the draftsman of the last-mentioned instrument may _ be 
reflecting on observations made by the famous namesake 
of the tenant’s husband about using words to conceal thoughts. 


R. B. 
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PRACTICAL CONVEYANCING—XXII 


ENQUIRIES AND SEARCHES BEFORE CONTRACT 

THE issue raised by “ Clericus ” (ante, p. 301) and discussed 
in these notes (ante, pp. 332, 350) appears to have been of 
general interest. It has given rise to considerable corres- 
pondence (see, for instance, ante, p. 387), and the writer's 
comments have been the subject of a note by the learned 
editors of the Conveyvancer (September, 1950, p. 226). Although 
there is no unanimity of opinion as to how far preliminary 
enquiries and pre-contract searches can be dispensed with, 
some clear issues do seem to be emerging and a measure of 
agreement appears possible. 

The need to make pre-contract searches arises mainly from 
the effect of the Law of Property Act, 1925, s. 198, giving 
notice to a prospective purchaser of matters registered. The 
writer suggested an amendment to this section which would 
avoid the dicta of Eve, J., in Re Forsey and Hollebone’s 
Contract (1927) 2 Ch. 379, and provide that registration is 
not notice to a person intending to contract. No critic has 
challenged this suggestion. Mr. Edward R. Footring, in his 
letter published ante, p. 387, suggests that a vendor should 
obtain official certificates of search when he puts the property 
on the market, and so Mr. Footring appears to agree with the 
suggested amendment to s. 198. 

The learned editors of the Convevancer agree, and add that 
a vendor should be required to disclose all matters registered 
as land charges and local land charges. If this were done 
the prospective purchaser would not need to search before 
contract. 

In the absence of amending legislation what can be done to 
avoid the delay involved in the use of extensive preliminary 
enquiries and the making of searches before contract ? Let 
us look first at the searches. They are necessary in case there 
may be some matter registered which the vendor cannot 
remove (see avte, p. 332). The only way of releasing the 
purchaser from the burden of making them is to provide in the 
contract that the purchaser may rescind if he subsequently 
(i.e., on searching before completion) finds matters which were 
not disclosed before contract and which the vendor cannot 
remove. Is there any objection to such a common form 
provision ? The Council of The Law Society have stated 
(memorandum presented to the Departmental Committee on 
Local Land Charges, printed in the Society’s Annual Keport, 
at p. 68) that they do not favour the introduction of legislation 
for the purpose of imposing upon persons disposing of land 
the obligation of disclosing registrable matters of which they 
have notice. The Council point out that if actual notice is 
meant a purchaser would still need to search, if constructive 
notice by registration is meant, the vendor would have to 
search. The Council think “that there is no necessity for 
such a fundamental departure from the principle of caveat 
emptor.”’ Presumably this reasoning would be applied by the 
Council to a suggestion that The Law Society (and other 
similar) Conditions of Sale should be amended to allow 
rescission or compensation to the purchaser in cases of 
non-disclosure. Nevertheless, the writer reluctantly disagrees 
with the views of the Council and believes that the time has 
come to change this application of caveat emptor. Need one 
point out that the vendor is already under a duty to disclose 
matters of title and that any exception to this duty made by 
the Law of Property Act, 1925, s. 198, is anomalous ? 

The honorary secretary of the Bristol Law Society has been 
good enough to forward to the writer a copy of a memorandum 
submitted to The Law Society which gives very convincing 
reasons why the Bristol Law Society are of the opinion that 
The Law Society Conditions of Sale should be amended to 
allow a purchaser to rescind if there was any undisclosed land 
charge or local land charge which the vendor could not 
remove. If such a condition were adopted the need for the 
purchaser to make searches before contract would be removed. 
Further, it is suggested that in practice there would be 


relatively little inconvenience to the vendor. He should 
know without searching whether any land charges are 
registered. Local land charges might be unknown to him 
but many would be removable by him (e.g., financial charges). 
In the case of some of the trivial entries (e.g., those giving 
notice of the limited life of a shed on the land which is 
constructed of temporary materials) the purchaser is most 
unlikely to exercise any right of rescission given to him. 
Finally, even if the vendor decides that he must search to 
make sure he is able to disclose all registered matters, is this 
not the best procedure? He alone knows what earlier 
certificates of search are available and the names of former 
owners against whom it may be necessary to search in the 
land charges register. In the case of a sale by auction, is it 
not better that the vendor should search than that several 
prospective purchasers should have to decide whether to 
search or to take the risk of adverse entries ? It may well be 
that a carefully drafted clause in the conditions of sale would 
exclude the duty of disclosure in some cases where it is 
unnecessary (e.g., where the local land charges register still 
contains an entry of a resolution to prepare a_ planning 
scheme), but, in any case, such a clause would do far more 
good than harm. 

How far, then, can we dispense with preliminary enquiries ? 
Mr. Edward R. Footring illustrated very well how the delay 
operates to give the purchaser, in effect,an option to purchase. 
First, the writer has already suggested, and the learned 
editors of the Conveyancer agree, that if the property is sold 
on the footing of a specified use, most enquiries on planning 
matters become unnecessary. It seems equally clear that if 
the vendor is not willing to sell on that footing he is most 
unlikely to give firm answers to preliminary enquiries, which 
are, therefore, of little, if any, value. Secondly, many 
enquiries refer to matters which are registrable ; if the burden 
of disclosing them is placed on the vendor it will not be 
necessary to enquire about them. Thirdly, if one could 
define more accurately what information can be demanded 
by requisitions solicitors would not ask for the same informa- 
tion before contract. The writer has been taken to task 
(ante, p. 387) for suggesting that on purchase of a house with 
vacant possession it is not necessary to ask about the standard 
rent. If the standard rent is known to the vendor can he not 
be compelled to state it in answer to a requisition ? And if 
it is not known to him is it reasonable to a$k him to ascertain 
it (which he will often be unable to do) on account of the 
remote chance that the purchaser or his successor in title may 
want to let the house at a rent based on it? If we wish to 
cover every possible contingency we must put up with the 
inconvenience of preliminary enquiries (and, probably, 
extend them materially). If, on the other hand, we wish to 
avoid their use, we must take a realistic approach and omit 
questions if the answer is unlikely to affect the proposed 
purchaser’s decision whether to buy. Finally, the learned 
editors of the Conveyancer have suggested that a condition of 
sale might throw on the vendor the obligation to disclose 
notices and orders under the Agricultural Holdings Act, 1948. 
This would seem a sound suggestion which would remove the 
need for a series of enquiries before contract. 

To sum up, the Law of Property Act, 1925, s. 198, should 
be amended ; amendment of the standard conditions of sale 
would remove the need for searches before contract and for 
most preliminary enquiries ; in very many cases it would be 
possible to dispense entirely with preliminary enquiries 
(they are at present impossible on sale by auction and by no 
means as frequently used in the provinces as in London on 
other sales). These suggestions may appear revolutionary, 
but the writer believes that their adoption would simplify 
conveyancing practice and remove one frequent cause of 
delay. 

jJ.G.S. 
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HERE AND THERE 


PLAYING WITH FIRE 


It is the English genius for compromise which is popularly 
credited with having made us what we are. Not for us 
the rigid straitjacket of a code when the flexibility of case law 
enables us to face so many ways at once. Politically, when 
more excitable foreigners achieve their revolutions with 
blood baths and heads rolling in the sand, we have gone a 
long way to justify the forecast made twenty years ago 
by an intelligent Dutchman that one day with the King 
on the throne and the Mace on the table, Parliament would 
enact a brand of Communism that would astonish the 
Bolshevists in Moscow. Curiously enough, one of the most 
characteristic monuments to the genius for compromise is 
Bonfire Night at Lewes. Lewes, as everybody in the Home 
Counties knows, practises pyrotechnic virtuosity in a big 
way and the occasion is by quite a long chalk more serious 
than the Assizes, perhaps almost as serious as the racing 
season. Half the inhabitants are suddenly transformed into 
Zulus, cowboys, Spaniards, armoured knights, Elizabethan 
gallants and what have you, and from nightfall- to midnight 
march and counter-march all over the town with blazing 
torches, banners, guys and all the rest of it. Half the county 
of Sussex pours in to jam the streets with cars, buses and 
bodies, to watch the processions, to see the great red whirl- 
winds of the bonfires and to throw several hundred pounds 
worth of fireworks at each other. Apart from the possibility 
of having your ribs crushed in the mélée or your eyes put out 
by crackers exploding at head level, a very good time is had 
by all with the full blessing and approval of the county police 
and the local authorities. In the great days before 1939 
shopkeepers who did not like the sound of breaking glass 
were well advised to board up their windows. This year 
Lewes was not quite back to normal in this respect but next 
year it should be pretty well up to previous standards of 
unconfined enjoyment. 


THE BATTLES OF LEWES 
ALL this, as I said, is, somewhat improbably, a triumph of 
administrative compromise, for if the local authorities of 
the eighteen thirties and forties had had their way no one 
would have so much as struck a match in Lewes on the 
flaming Fifth. The battle with the law started boiling up 


in 1838 when the “ Bonfire Boys ”’ fought a sharp engagement 
on Cliffe Bridge with one of the local magistrates, an encounter 
ever afterwards commemorated by the rolling of a blazing 
tar barrel into the Ouse. Arrests followed the rioting and the 
fines inflicted rose as high as £15. The situation deteriorated 
in 1841 with special constables enrolled on the side of public 
discipline and the Bonfire Boys armed for battle. Law and 
order came off so badly that twenty rioters were indicted at 
the next Assizes and awarded up to two months’ imprison- 
ment. In 1846 the fun was faster and more furious still. 
Despite a determined effort by the police, the Bonfire Boys 
held the streets all the evening, built a monstrous fire at the 
very doors of the County Hall with sparks and flames springing 
higher than the roof. As many as thirty tar barrels were 
rolled hurtling down the steep streets and in the rioting a 
magistrate was seriously hurt. With this experience fresh 
in memory, it is understandable that in 1847 the respectable 
inhabitants evinced ‘a strong disinclination to serve’”’ when 
an attempt was made to enrol them as special constables but, 
misgivings or no misgivings, they had to act. This time the 
Bonfire Boys seized the tactical initiative. As the reluctant 
special constables were going to a preliminary meeting on 
the 4th they were assailed in the High Street and tar barrels 
blazed again. Next day strong police reinforcements were 
called in from London but the battle was on and the Riot Act 
had to be read from the County Hall. Not without casualties, 
the London police cleared the streets. The local authorities, 
however, felt that they could hardly carry on the war year 
by year, and to solve the problem of the irresistible force and 
the immovable object they decided to try going into the 
bonfire business themselves. If they could not put out the 
flames the next best thing was to organise them, perhaps 
organise them out of existence. So with the town band in 
front and a committee of respectable tradesmen in the back- 
ground the celebrations in 1848 were kept pretty well in hand 
and so remained ever after. Even municipal patronage, 
however, did not succeed in killing the event. The old wild 
orgies were canalised into uniformed processions but private 
enterprise kept up its élan in the rivalry of half a dozen 
different bonfire societies. The thing has never become a 
dream of municipal propriety, nor, indeed, is the old 
spontaneous abandon quite what it was, but compromise is 
satisfied. 
RICHARD ROE. 


CORRESPONDENCE 


[The views expressed by ouv correspondents are not necessarily those of THE SOLICITORS’ JOURNAL] 


Preliminary Enquiries on Town and Country Planning 

Sir,—May I, with respect, criticise the preliminary 
enquiries on town and country planning which are contained 
in the commonly used printed form (Con. 29) and also the 
additional questions suggested in the article, ‘‘ Pre-Contract 
Enquiries and the Planning Acts—II,”’ in your issue of 
7th October. In my submission these questions are not 
calculated to produce clear, definite and informative answers. 
Take, for example, question 15 (c) : 

“Is the present user of the property consonant with the 
town planning scheme or development plan, and has any 
necessary permission for such user been obtained ? ”’ 

To ask this question is to require the vendor to investigate 
a number of facts and then to form an opinion on the legal 
effect of them ; either that or to return the entirely useless 
but almost invariable answer: ‘“ We believe so.”’ It is for 
the purchaser, and not for the vendor, to decide whether the 
existing use is consonant with planning control. To this end 


the vendor should, and can properly, be asked only such 
matters of fact as are within his knowledge and are necessary 
to the purchaser to enable him to form his opinion, 


The planning matters on which a purchaser will ordinarily 
require to satisfy himself may be put as follows (wherein 
I make no apology for borrowing from the admirable Oyez 
Practice Note on this subject) : 

(1) Whether the property complies with planning control. 

(2) What is the existing permitted use. 

(3) Whether all development charges which may affect 
the purchaser have been paid. 

(4) What restriction, if any, there is on future development 
of the property. 

(5) Whether there are any, and if so what, ancillary 
matters under the Act which affect the property (e.g., tree 
preservation orders, waste land orders, and so on). 

(6) Relevant information about a Pt. VI claim, if one 
was made, 

The questions which follow represent an attempt to 
elucidate the information required on these points more 
satisfactorily than those in the form Con. 29, or those 
suggested in the article referred to. They have been framed 
with three considerations in mind : 

(i) A vendor cannot be forced to answer a preliminary 
enquiry fully, or carefully, or at all. Questions must 
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therefore be both precise and concise if an answer is to be 
of use. 

(ii) Rather than to ask all the questions which might 
be relevant, it is better to ask only essential questions in 
the first place, and to probe more deeply into a particular 
matter if the answer to those questions shows that to be 
necessary. 

(iti) Whatever the advantage in theory, there is no 
advantage in practice in asking a vendor for information 
which is available by searching public registers. 


Questions :— 


‘“*(1) What was the user of the property on the Ist July, 
1948? (If such user was temporary please state also the 
normal use, and please state in addition any occasional use 
to which the property was put in addition to the normal use.) 

(2) Since that date, has there been any change of user, 
or has any building, engineering or mining operation been 
carried out on any part of the property ? ”’ 

Note.—If the answer to (2) is negative, there will be no 
need to enquire further under heads (1), (2) and (3), above 
(subject, of course, to compliance with the old planning 
control), and questions 15 (d) and (e) of form Con. 29 
would be redundant. If the answer to (2) is affirmative, 
it will be necessary to consider— 

(i) whether the change or operation amounted to 
development within the meaning of the Act ; 

(ii) if it did, whether the necessary planning permission 
was obtained; and if it was, whether conditional or 
temporary, and so on ; 

(iii) whether a development charge became leviable, 
and if so whether it will affect the purchaser. 

Further enquiries to establish these matters would no 
doubt have to be addressed to the vendor and probably 
to the local planning authority. 

Although the physical state of the property on the 
1st July, 1948, is just as relevant as its use at that date, 
it is difficult to obtain satisfactory evidence. about the 
former, and probably no short question can be framed 
which can be usefully put to a vendor. 

“ (3) Is the vendor, or his solicitor, aware of any fact 
relating to the property which may constitute a breach of 
planning control, or which may render a development charge 
payable in respect of the property ? ”’ 

Note.—A general question which may be asked in a 
spirit of optimism. 

‘ (4) (a) Has any application previously been made for 
planning permission ? 

(b) If yes, with what result ?”’ 

Note.—This seems almost the only question which can 
usefully be asked under point (4), above. Ifa purchaser 
proposes to develop, the development plan (when prepared) 
must be studied. If the answer to (a) is affirmative, a 
search should be made of the register kept by the local 
authorities under s. 14 (5) of the Act, and this is of course 
covered by the printed questions asked of those authorities. 

“ (5) Is the vendor, or his solicitor, aware of any order 
or notice actual or proposed under the Town and Country 
Planning Act, which affects the property, or of any proposed 
designation of the property under s. 5 of that Act?” 

Note.—The ancillary matters under the Act are so many 
that it is not practicable to ask a detailed question about 
each of them. Moreover most, if not all, of them are 
registrable as local land charges when they become operative. 
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So far as proposals for such matters are concerned, a 
purchaser has no real option but to rely on a rather vague 
question of this type, although obviously the property 
itself may suggest more specific questions on particular 
points: e.g., if there are woodlands a question may be 
asked specifically about tree preservation orders, or if the 
building is old a question may be asked about building 
preservation orders. 

“(6) (a) Was any claim submitted for compensation 
under Pt. VI of the Town and Country Planning Act ? 

(6) Whether or not the benefit of any such claim is 
included in the sale, has the development value of the land 
been determined, and, if so, at what figure ? ”’ 

Note.—If the claim is being assigned further enquiry will, 
in most cases, be necessary, e.g., for details of the claim 
made, whether the optional questions were answered and 
whether the purchaser is to be responsible for any part of 
the surveyors’ fees. It will also be necessary to investigate 
the vendor’s title to the claim if he was not the original 
claimant and to ensure that the Central Land Board has 
been notified of assignments. (6) should always be asked, 
because the development value may be material when future 
development takes place either by the purchaser or his 
successors in title. 

No attention has been paid above to old planning control, 
as it will cease to be of practical concern after the Ist July 
next year, and to deal with the matters which must be 
considered in connection with it would take an inordinate 
amount of space. It may just be mentioned, however, that 
the only questions I would add for this purpose are :— 

““(1) Is interim or other permission held for any 
development of the property before Ist July, 1948 ? 

(2) When were the buildings on the property erected ? ”’ 
Similarly, it has not been considered here whether some 

of the planning matters which are commonly the subject 
of preliminary enquiries would not be better or more 
appropriately put as requisitions on title, particularly where 
The Law Society’s Conditions of Sale are used. 

London, W.1. I. S. WICKENDEN, 





Central Land Board: Proof of Title by Former Owner 


Sir,—I was interested to read an article under the heading 
of ‘‘ A Conveyancer’s Diary ” in your issue of the 14th October, 
in which the writer dealt with the problem of an owner who 
has parted with the deeds on the sale of a property and 
subsequently has to prove his title to the satisfaction of the 
Central Land Board when making a claim under the Town 
and Country Planning Act, 1947. 

The writer stated that, as far as he knew, the point was an 
entirely novel one. You may be interested to know that 
I raised this point as far back as January, 1949, and wrote to 
the Editor of the Journal of Planning Law for his opinionas 
to the way it should be dealt with on a conveyance of the 
land. In his reply, he suggested that a covenant by the 
purchaser to produce the documents on title when required 
should be obtained from h'm, but he did not suggest that 
copies of the relevant documents or an abstract should be 
retained. I agree with the writer of the article, however, that 
this precaution should be taken also, because it might not be 
possible to trace a purchaser at a later date and so obtain 
production of the necessary documents. 

SILAS KRENDEL, 
London, E.C.1. 


OBITUARY 


Mr. S. H. EASTERBROOK 


Mr. Samuel Herbert Easterbrook, solicitor, of Torquay, died 
on 23rd October, aged 79. He was admitted in 1899. He will 
be remembered particularly for his heroism on 26th October, 
1916, when he swam through heavy seas to rescue a member of 
the crew of a trawler on the rocks at Corbyn Head. 


Mr. J. B. SIMMONS 
Mr. John Barnett Simmons, solicitor, of Temple Street, 
Birmingham, has died in his ninetieth year. He was admitted 
in 1907, and was believed to be Birmingham’s oldest solicitor in 
regular practice. He was awarded the O.B.E. during the first 
world war. 
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NOTES OF CASES 


COURT OF APPEAL 


LIBEL: FAIR COMMENT: APPLICATION 
FOR PARTICULARS 


Cunningham-Howie v. F. W. Dimbleby & Sons, Ltd., 
and Another 
Somervell, Cohen and Denning, L. JJ. 
6th October, 1950 

Appeal from Parker, J., in chambers. 

The plaintiff claimed damages for libel. The defendant 
pleaded the general plea of fair comment and not the 
‘“ rolled-up”’ plea. R.S.C., Ord. 19, r. 22\, provides that a 
defendant pleading the “rolled-up’’ plea “shall give 
particulars stating which of the words complained of he alleges 
are statements of fact and of the facts and matters relied on 
in support of the allegation that the words are true.” 
Parker, J., allowing the plaintiff's appeal from Master 
Horridge, ordered the defendants to deliver particulars as 
specified in that rule. The defendants appealed. 

DENNING, L.J., said that the defendants were in effect 
attempting to restore an anomaly in the law which r. 22a 
had abolished. It was argued that if, not the “ rolled-up ” 
plea, but only the general plea of fair comment, were pleaded, 
the defendants could not be ordered to give particulars of 
the facts on which the comment was based. An essential 
part of, and the proper preamble to, the plea of fair comment, 
was for the defendant to allege that the facts on which he 
commented were true. If that were expressly alleged, the 
plaintiff was clearly entitled to particulars of the facts. But 
if that were not expressly alleged, it was still implicit in the 
plea ; and, for the plaintiff to know the case which he had to 
meet, he must be given particulars of the facts which were 
relied on in support of the plea. In the old days, if the 
“ rolled-up’”’ plea were pleaded, the plaintiff who had been 
called a thief and unfit on that account to hold his office could 
not get any particulars of the charge that he was a thief, 
That was, as Atkin, L.J., had said, a monstrous state of affairs, 
and in 1949 it was rectified by the new rule 22a (see S.I. 1949 
No. 361 (L.7)). That the particulars should be given where 
the general plea was pleaded was the practice before the new 
rule was introduced. Scrutton, L.J., in Aga Khan v. Times 
Publishing Co., Ltd. |1924| 1 K.B. 682, expressly stated in 
reference to the general plea that, ‘‘ unless it sets out the facts 
upon which the comments alleged to be fair were based, the 
defendant might be ordered to give particulars of those facts.” 
That practice should, he (Denning, L.J.) thought, be retained, 
and no new anomaly introduced. 

SOMERVELL and CoHEN, L.JJ., agreed. 

APPEARANCES: C. L. Hawser (Calvert Smith & Sutcliffe) ; 
H. Milmo (Cozens & Moxon, Hampton). 


{Reported by RK. C. CatBurn, Esq., Barrister-at-Law. 


Appeal dismissed. 


LEASE : LESSOR’S RIGHT TO DETERMINE 
IF PREMISES REQUIRED FOR BUSINESS 
Parkinson v. Barclays Bank, Ltd. 

Somervell, Cohen and Denning, L.JJ. 
10th October, 1950 

Appeal from Sellers, J. 

The defendant bank let the upper floor of a house to the 
plaintiff for twenty-one years. The landlords might deter- 
mine the lease after fourteen years “ if they shall require the 
. for the purposes of their business ’’ which the 


premises . . 
The landlords 


bank carried on in the lower part of the house. 


gave the tenant due notice to quit at the end of fourteen years 
on the ground that they would require the upper part of the 
house for their business at an uncertain time during the last 


seven years. They offered the tenant a new lease deter- 
minable by six months’ notice. The tenant declined the 
offer, but sued for a declaration that the landlords had no 
right to determine the lease at the end of fourteen years 
because they did not then require the premises for their 
business. Sellers, J., gave judgment for the landlords, 
finding that they intended to use the premises for their 
business within a reasonable period and long before the end of 
the twenty-one years. It was contended for the tenant that 
the landlords were not entitled to give the notice (a) because 
they did not then require the premises and (4) because they 
had not established that they would want all the rooms in 
the premises and the lease did not stipulate that they should 
have the right to determine if they required the premises 
or any part of them. 

SOMERVELL, L.J., said that the natural meaning of the 
relevant words was that the landlords should, in order to 
be entitled to give the notice, require the premises, for the 
purpose of the business carried on by them, during the 
last seven years of the term, that was, at any time during the 
period during which the landlords, if they had not given 
notice to quit, would have been deprived of possession of the 
premises. The contention that the landlords must be shown 
to require all the rooms failed, because what they did require 
constituted a requiring of the premises within the meaning 
of the lease. The appeal failed. 

CoHEN and DENNING, L.JJ., agreed. Appeal dismissed. 

APPEARANCES: FY. W. Beney, K.C., and Gilbert Dare 
(Kimbers, Williams, Sweetland & Stinson); H. Heathcote- 
Williams, K.C., and Rodger Winn (Baddeley, Wardlaw & Co.). 

[Reported by R. C. Catsury, Esq., Barrister-at-Law.} 


CHANCERY DIVISION 


SALE OF LAND: TIME OF COMPLETION : 
NOT OF ESSENCE OF CONTRACT: DEPOSIT: 
NATIONAL CONDITIONS OF SALE 


Smith v. Hamilton 


Harman, J. 17th October, 1950 

Action. 

By a memorandum dated 26th February, 1949, the plaintiff 
acknowledged to have purchased a house from the defendants 
for £3,000, subject to certain conditions including the National 
Conditions of Sale (15th ed.), which provide, in Condition 7 (3), 
that in respect of ‘the delivery of objections, requisitions and 
replies, time shall be of the essence of the contract, and, in 
Condition 25 (1), that if the purchaser shall neglect or fail 
to complete his purchase according to the conditions the 
deposit shall be forfeited (unless the court otherwise directs) 
to the vendor. The plaintiff paid a deposit of £300 to estate 
agents as stakeholders, and completion was fixed for 4th April, 
1949. In March, 1949, the plaintiff's solicitors intimated to 
the defendants’ solicitors that the plaintiff might not be 
able to complete on time, and on 5th April, 1949, the defen- 
dants’ solicitors replied that the defendants could not agree 
to an extension of time to complete, but without prejudice 
would delay the exercise of their rights until 19th April. 
When the plaintiff did not complete by that date, the 
defendants re-sold the property a few days later. On 
4th May, 1949, the plaintiff was able to complete the agree- 
ment ; she claimed a return of the deposit, but this claim was 
resisted by the defendants, who counter-claimed for a declara- 
tion that the deposit was forfeited. 

HARMAN, J., said that this was a contract for the sale of a 
private dwelling-house with vacant possession, and it would 
need special circumstances to make the time of completion 
the essence of the contract. The negotiations of the parties 
before the sale had not had the effect of making time the 
essence of the contract, nor did the National Conditions of 
Sale provide so generally: where it was required to be so, as 
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in Condition 7, that was expressly stipulated. If time was 
not of the essence initially, one party could not by his own 
volition make it so unless the other party had done something 
which entitled him to take that course. The correspondence 
did not disclose on the part of the plaintiff an anticipatory 
breach of contract or the kind of impropriety alluded to by 
Fry, J., in Green v. Sevin (1879), 13 Ch. D. 589, nor on the 
part of the defendants a statement indicating that they 
wanted to alter the contract so as to make time an essential 
part of it; and even if the letter of 5th April, 1949, had been 
an attempt at doing so, it failed because the delay of fourteen 
days was not sufficient to entitle the vendor to rescind the 
contract. That letter was a declaration that the defendants 
intended to stand on their contract rights which depended 
on Condition 25 (1). A forfeiture of the deposit under that 
condition did not arise until the purchaser had by his default 
or delay deprived himself of the equitable remedy of specific 
performance ; that had not happened here and there was, 
therefore, no breach which would have caused Condition 25 (1) 
to operate. Accordingly the deposit was not forfeited. 
Judgment for the plaintiff. 

APPEARANCES: A. J. Blackett-Ord (Kinch & Richardson, 
for T. G. Baynes & Sons, Bexley Heath) ; J. G. Monroe (Adler 
and Perowne). 

(Reported by Crrve M. ScumittHorr, Esq., Barrister-at-Law.} 


INCOME TAX: “ CHARITABLE PURPOSES 
ONLY” 


Animal Defence & Anti-Vivisection Society v. Inland 
Revenue Commissioners 
Danckwerts, J. 2nd November, 1950. 

Case stated by the Commissioners for the Special Purposes 
of the Income Tax Acts. 

The appellant society was formed in 1906 as a voluntary 
society. Rule 1 of the rules stated that the object of the 
society was the promotion of justice to animals and the 
suppression of all cruelty. The material rules, -2, 3 and 4, 
were as follows: “ 2. The society shall offer practical teaching 
in regard to the treatment of animals . . . and enlightenment 
by lectures ... and demonstrations... 3. The society shall 
consistently . . . denounce cruelty wherever practised .. . 
4. The society shall oppose vivisection and all experiments 
on animals calculated to cause pain.’’ Much of the society’s 
work, both educational and practical, had been concerned 
with the relief of animals from suffering. It was contended 
on behalf of the society that, as an organisation for the 
general protection of animals, it was established for charitable 
purposes only ; and that National Anti-Vivisection Society v. 
Inland Revenue Commissioners {1948) A.C.31 was distinguish- 
able. The society did not contend that its anti-vivisection 
principles could be separated from its other activities. 
Members of the society believed that the results achieved 
from experiments on animals were not beneficial to the 
community and did not lead to the alleviation of human 
pain and the prolongation of human life, and that alternative 
methods produced better results. The Special Commissioners 
held that the society was not entitled to claim exemption 
from income tax for the years 1942-43 under s. 37 of the 
Income Tax Act, 1918, and s. 19 (1) of the Finance Act, 1925, 
on the ground that it was “ not a body of persons established 
for charitable purposes only.’’ The society appealed. 

DANCKWERTS, J., said that, while rr. 1, 2 and 3 would not 
have prevented the society from claiming exemption from tax 
as a charity, by r. 4 the society included the suppression of 
Vivisection among its objects. Therefore, it included objects 
which had been held by the House of Lords in National A nti- 
Vivisection Soctety v. I.R.C., supra, to be non-charitable. 
That case governed the present. Appeal dismissed. 

APPEARANCES: Elltot Gorst and F. N. Bucher (Halsey, 
Lightly & Hemsley); Gerald Upjohn, K.C., J. H. Stamp and 
R. P,. Hills (Solicitor of Inland Revenue). 

(Reported by R. C, Catsurn, Esq., Barrister-at-Law.] 
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KING’S BENCH DIVISION 
“WAR INJURIES ”: PASSENGER’S DEATH 
IN R.A.F. AIRCRAFT 
Howé@gate v. Bagnall and Another 


Barry, J. 3rd November, 1950 


Action. 


On 20th October, 1944, the deceased, whose executor 
brought this action on behalf of the deceased’s dependants 
and estate, was an official passenger in an aircraft operated 
for and on behalf of His Majesty by the Royal Air Force 
Transport Command on a flight from England to India, 
in the course of which it was intended to land at Mauripur 
airfield, Karachi. At about 10 p.m. the aircraft touched down 
on a runway, but again became airborne and then touched 
down on rough ground. After travelling about 550 yards 
towards the edge of the aerodrome the aircraft stopped, 
swung round, and caught fire. The plaintiff died from 
asphyxiation as a result of the accident, which was admittedly 
caused by the negligence of the defendants, the captain 
and second pilot of the aircraft. The defendants contended 
that the injuries which the deceased received were war 
injuries within the meaning of s. 8 (1) of the Personal Injuries 
(Emergency Provisions) Act, 1939, and that the action 
could therefore, by virtue of s. 3 (1) of the Act, not be 
sustained (Cur. adv. vult.) 


Barry, J., said that s. 8 (1) defined “ war injuries ’’ as 
including “ physical injuries . . . () caused by the impact 
on any... property of... any aircraft belonging to 
. . . His Majesty ...”’ It was argued that that did not 
include injuries to a passenger in the aircraft concerned. 
He (his lordship) thought it extremely doubtful whether 
the Legislature had, in fact, had such injuries in mind. If 
the provision did include such injuries, the odd result would 
be that, if an aircraft fell into the sea, the rights of injured 
passengers would be quite different from their rights if the 
aircraft had fallen on land. There were, however, no words 
pointing to the exclusion of passengers from the ambit of 
the provisions, and he therefore came to the conclusion that 
injuries to passengers in an aircraft were included in thie 
definition in s. 8 (1). But s. 8 (1) (4) required that the injuries 
should be “ caused ’’ by an impact on property of the aircraft, 
and the burden of proving that was on the defendants. 
Since Adams v. Navlor {1946| A.C. 543; 90 SoL. J. 527, 
it could no longer be said that the impact must be the 
immediate cause. That case had undermined the authority 
of Greenfield v. L. & N.E. Railway Co. (1945) K.B. 89 
(see per Denning, J., in Minister of Pensions v. Chennell 
{1947} K.B. 250.) It seemed, however, that the only impacts 
in the present case were those on the two occasions when 
the aircraft touched down; and there was nothing to suggest 
that they had anything to do with the final catastrophe except 
that, in a historical sense, they preceded it. There was 
nothing to show that they were the causes of the fire in a 
legal or logical sense. The accident might easily have occurred 
if the aircraft had been starting its flight and overrun the 
runway without its leaving the ground at all. The defendants 
had failed to prove that the impacts caused the injuries 
to the deceased, which were therefore not war injuries 
within s. 8 (1) (4). Section 3 (1) was therefore inapplicable, 
and the action was not barred. His lordship went on to express 
the view obiter that the Act of 1939 had extra-territorial 
application, so that s. 3 (1) would have applied had_ the 
injuries in question been held to be ‘ war injuries.” Judg- 
ment for the plaintiff for £17,000 under the Fatal Accidents 
Acts, £250 for the deceased's loss of expectation of life and 
£50 for pain and suffering. 

APPEARANCES : Scott Henderson, K.C., and N. J. Skelhorn 
(Maxwell, Batley & Co.) ; Sir Walter Monckton, K.C., and 
J. BP. Ashworth (Treasury Solicitor). 

{Reported by R. C. Catsurn, Esq., Barrister-at-Law.} 
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PROBATE, DIVORCE AND ADMIRALTY DIVISION 


DIVORCE : JURISDICTION : PETITIONER 
**ORDINARILY RESIDENT ” 
Hopkins v. Hopkins 
Pilcher, J. 30th October, 1950 

Wife’s petition for divorce. 

The wife sought dissolution of her marriage on the ground 
of cruelty. The parties were married in London in 1943. 
In February, 1949, the husband went to Canada to see what 
chances there were of his obtaining employment there. 
He returned to England and, in April, 1949, persuaded 
her to fly out to Canada with him. It was arranged that 
she should return to England in September to fetch the two 
children of the marriage; but, when she arrived here, she 
found that they had already been taken to Canada, where 
they remained. At the time of the presentation of the 
petition, the husband had acquired a domicile of choice in 
Canada. On that ground it was contended that the court 
had no jurisdiction to entertain the petition. By s. 1 (1) 
of the Law Reform (Miscellaneous Provisions) Act, 1949: 
“ The High Court . . . shall have jurisdiction in proceedings 
by a wife for divorce, notwithstanding that the husband 
is not domiciled in England, if (a) the wife is resident in 
England and has been ordinarily resident there for a period 
of three years immediately preceding the commencement 
of the proceedings, and (/) the husband is not domiciled 
in any other part of the United Kingdom. . (Cur. 
adv. vult.) 

PiILcnER, J., reading his judgment, found that the husband 
had, before he left for Canada in February, 1949, been guilty 
of cruelty, which, however, the wife had condoned when she 
joined him there, and that the trick with regard to the 
children perpetrated in September revived that earlier 
cruelty, and said that the vital question therefore was 
that of jurisdiction, The wife was {clearly resident in 
England when she began the proceedings and throughout 
the material period, except when she was in Canada for 
some five months during 1949. It could not be said that 
she was resident anywhere but in Canada during those 
months. She was living with her husband there, and neither 
had any home of his or her own in England. Giving the 
words “ordinarily resident ’’ their ordinary and natural 
meaning, he would have found it difficult to hold that the 
wife had brought herself within s. 1 (1). The words 
“resident ’’ and “ordinarily resident’’ had frequently 
been considered in tax cases, for example, Levene v. I.R.C. 
1928) A.C. 217. Reference might also be made to Macrae v. 
Macrae (1949 P. 397; 93 So. J. 449. It was now well 
recognised in tax cases that there was no ground for applying 
a different meaning to the words “ resident ’’ and “ ordinarily 
resident '’ over a defined period where chargeability to tax 
was involved. The word “ ordinary ’’ lent no added meaning 
to the word “ residence.”” It must therefore follow that 
if the wife had been ordinarily resident in Canada during her 
five months’ sojourn there, then she was not “ ordinarily 
resident ’’ in England during the whole of the relevant 
three years, and that the court had no jurisdiction to entertain 
her suit under the Act of 1949. Petition dismissed. 

APPEARANCES: J. E. S. Simon (Lewis & Lewis and 
Gisborne & Co.) ; C. T. Salkeld-Green (H. D. B. Eaden), 

{Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


COURT OF CRIMINAL APPEAL 
DEPOSITIONS: LEADING QUESTIONS 
R. v. Walker 
Lord Goddard, C.J., Byrne and McNair, JJ. 16th October, 1950 


Appeal from conviction. 


The grounds of appeal of the appellant, who was convicted 
at Bolton Quarter Sessions of robbery, were that the 
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depositions had been taken before the examining justices 
by means of leading questions. 

Lorp GopparD, C.J., giving the judgment of the court, 
cited s. 17 of the Indictable Offences Act, 1848, and said 
that R. v. Gee [1936] 2 K.B. 442 was ‘distinguishable from 
the present case. There no depositions at all had been taken : 
a statement had been taken, signed by the witness, who said 
that it was before him, and then handed into the court. The 
court had thought that that was a convenient course, but held 
that it did not comply with s. 17. Here the Recorder was 
satisfied that the witnesses were asked questions; and whether 
they were asked leading questions or not did not matter for 
the purpose of the Act, which did not state that they were 
not to be asked such questions. It would undoubtedly 
be very wrong for justices to allow the witness merely to be 
examined from a statement, the examining solicitor or counsel 
pausing occasionally for him to answer yes or no. But it was 
clear that in the present case the proceedings were conducted 
as they had been because the appellant had made a statement 
beforehand which really admitted all the facts, although of 
course he asked the jury to draw other inferences. No 
injustice had been done, and the court could not say that 
the putting of leading questions invalidated the whole 
committal. It might not be a desirable way of taking the 
evidence, but it sufficiently complied with s. 17 of the Act of 
1848. Appeal dismissed. 

APPEARANCES: G. C. H. Spafford (Registrar, C.C.A.) ; 
I. D. L. Glidewell (Edgar Fielding, Bolton). 

[Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


CONFESSION : ADMISSIBILITY 
SENTENCE: PRISON COMMISSIONERS’ REPORT 


R. v. Murray 


Lord Goddard, C.J., Byrne and McNair, JJ. 
16th October, 1950 

Appeal against conviction. 

The only evidence against the appellant on the first count 
of an indictment charging him at Lincoln Assizes with 
breaking and entering and stealing was a confession which 
he had signed but which he denied that he had made 
voluntarily. At the beginning of the trial, which took 
place at quarter sessions, the Recorder heard evidence from 
the police and the appellant with regard to the making of the 
confession, and ruled that it was admissible as having been 
properly obtained. Later, the appellant having given 
evidence, the Recorder would not allow his counsel to cross- 
examine the police witnesses in the presence of the jury as 
to the manner in which the confession had been obtained, 
and in summing up told the jury that they must accept from 
him that the appellant’s confession was a voluntary one 
obtained from him without duress, bribe or threat. The 
appellant was sentenced to four years’ corrective training. 

Lorp Gopparp, C.J., giving the judgment of the court, said 
that, while the Recorder had been right in ruling on the 
admissibility of the confession in the absence of the jury 
and by hearing the evidence, and in admitting it as having 
been properly obtained, its weight and value were for the 
jury; and in forming their opinion on those matters they 
were entitled to take into account the way in which they 
considered that it had been obtained. Counsel for the 
appellant was fully entitled to cross-examine the police 
again in the presence of the jury as to the circumstances in 
which the confession was made, and to try to show that it 
had been obtained by means of a promise or favour. The 
jury had been misdirected on a point of law which went to the 
root of the matter. Therefore, although there was no reason 
to doubt that the confession was true, the conviction would 
be quashed as the jury were not given an opportunity of 
considering the matter. 

It appeared that the appellant had had many previous 
convictions and was wholly unsuitable for a sentence 
of only four years’ corrective training. The Recorder had 
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passed that sentence on him although the Prison Commis- 
sioners’ report stated that he was unsuitable for corrective 
training. The fact that the commissioners reported that a 
man was suitable for corrective training was not of itself a 
reason why the court should pass such a sentence ; but when 
they reported that a man was unsuitable for corrective 
training it was undesirable for a court to depart from that 
opinion. For if sentences of that sort were to be too freely 
passed it would embarrass the commissioners, as it would fill 


SURVEY OF 


HOUSE OF LORDS 
PROGRESS OF BILLS 
Read First Time :— 
Transport (Amendment) Bill [H.L.] [2nd November. 
To amend the provisions of the Transport Act, 1947, with 
respect to the transport of goods by road. 


HOUSE OF COMMONS 


PROGRESS OF BILLS 

Read First Time :— 

Colonial Development and Welfare Bill [H.C.] 

[lst November. 

To increase the amounts payable out of moneys provided 
by Parliament for the purposes of schemes under section one of 
the Colonial Development and Welfare Act, 1940, and to repeal 
so much of subsection (5) of that section as limits its application 
to colonies not possessing responsible government. 

Expiring Laws Continuance Bill [H.C.] 

To continue certain expiring laws. 


llst November. 


Glasgow Corporation Sewage Order Confirmation Bill [H.C.| 
[lst November. 

To confirm a Provisional Order under the Private Legislation 
Procedure (Scotland) Act, 1936, relating to Glasgow Corporation 
pewage. 

Kirkcaldy Burgh Extension, &c., Order Confirmation Bill 
{H.C.]} [1st November. 

To confirm a Provisional Order under the Private Legislation 
Procedure (Scotland) Act, 1936, relating to Kirkcaldy Burgh 
Extension, &c. 

Local Government (Scotland) Bill [H.C.] [2nd November. 

To make provision for increasing the amount which may not 
be exceeded by town councils in Scotland in respect of certain 
expenditure ; for raising the limit on special district rates leviable 
by county councils in Scotland for certain purposes; and to 
restrict the power of county councils and town councils in Scotland 
to borrow money for certain purposes. 


Restoration of Pre-War Trade Practices Bill [H.C.] 
[1st November. 

To amend the Restoration of Pre-War Trade Practices Act, 
1942, with respect to the period by reference to which obligations 
are imposed on employers in respect of departures from trade 
practices and the time at which such obligations are to take 
effect, and with respect to the application of that Act to Northern 
Ireland. 


Solicitors Bill [H.C.] Ist November. 

To enable proper financial provision to be made for the carrying 
out by The Law Society of the purposes of the Solicitors Acts, 
1932 to 1941. 


STATUTORY INSTRUMENTS 


Bedding (Manufacture and Supply) (Amendment No. 2) Order, 
1950. (S.I. 1950 No. 1727.) 

Cambridge Waterworks Order, 1950. (S.1. 1950 No. 1706.) 

Carpets (Maximum Prices) (Amendment No. 3) Order, 1950 
(S.1. 1950 No. 1704.) 

Draft Contributions for Educational Services (Prescription of 
Areas) (Scotland) Regulations, 1950. 

Exchange of Securities (No. 2) Rules, 1950. (S.1. 1950 No. 1753.) 

Foundries (Parting Materials) Special Regulations, 1950 
(5.1. 1950 No. 1700.) 

Gas (Conversion Date) (No. 21) Order, 1950. (S.1. 1950 No. 1742.) 

Imported Carpets (Maximum [J’rices) (No. 4) Order, 1950 
(S.1. 1950 No. 1707.) 
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with unsuitable cases the places in prisons which were assigned 
for that particular form of treatment. The conviction on 
the first count would be quashed. The sentence on the 
misdemeanour charge on the second count would be two years’ 


imprisonment, the maximum sentence for an attempt. 
Appeal allowed. 
APPEARANCES: J. R. T. Hooper (Registrar, C.C.A.) ; 


Miss J. M. Henderson (Town Clerk, Lincoln). 


(Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 
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Rope, Twine and Net Wages Council (Great 
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Stopping up of Highways (Worcestershire) (No. 3) Order, 1950. 

(S.I. 1950 No. 1717.) 

Surrey Area (Conservation of Water) Order, 1950. (5.1. 1950 

No. 1712.) j 
Trading with the Enemy (Authorisation) (Germany) Order, 1950. 

(S.1. 1950 No. 17238.) 

By this Order trade is permitted with persons in respect of 
German-owned copyright in any literary, dramatic, musical and 
artistic work copies of which have not been made available for 
sale to the United Kingdom puvlic before the date of the Order, 
or which have not been the subject of a licence granted by the 
Comptroller-General of Patents. 

Trading with the Enemy (Custodian) (Amendment) (Germany) 

Order, 1950. (8.1. 1950 No. 1730.) 

This Order removes Board of Trade and Custodian control 
over money and property accruing in consequence of the preceding 
Order 
Trading with the Enemy (Transfer of Negotiable Instruments, 

&e.) (Germany) Order, 1950. (S.1. 1950 No. 1729.) 

his Order sanctions transfers and assignments of choses in 
action, negotiable instruments and certain securities transferable 
by delivery made as a result of the Order No. 1728. 
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Order, 1950. (S.I. 1950 No. 1738.) 
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(S.1. 1950 No. 1739.) 
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POINTS IN PRACTICE 


Questions from solicitors who are REGISTERED ANNUAL SUBSCRIBERS are answered 
without charge, on the understanding that neither the Proprietors nor the Editor, nor any member 
of the staff, are responsible for the correctness of the replies given or for any steps taken in 
consequence thereof. All questions must be typewritten (in duplicate), addressed to the Editorial 
Department, 83/90 Chancery Lane, W.C.2, and contain the name and address of the subscriber, 
and a stamped addressed envelope. 
Sub-Letting by Coal Board—APppPLicATION OF KENT ACTS 

Q. The owner of a dwelling-house let the house to a colliery 
company on a long lease expiring on 25th December this yeat. 
The National Coal Board have, of course, now taken over the 
colliery’s assets. The Coal Board have in turn sub-let the 
house to a doctor, who has, I believe, in turn sub-let to another 
tenant. When the head lease expires, will the tenant and/or 
the sub-tenant have the benefit of the Kent Restrictions Acts ? 
I assume that the Coal Board themselves, being a corporation, 
will not have the benefit of the Acts, and in Megarry (5th ed.), 
on p. 224, it states that the protection given by the Acts to a 
sub-tenancy is confined to cases where the tenancy out of which 
the sub-tenancy has been created is itself protected by the Acts. 
On looking up the cases quoted, however, I find that they all 
deal with property which could not in any event be protected, 
either because it was used for business purposes or by reason of 
the rateable value. In this case, however, the house itself 
could have fallen within the Acts; it is merely the fact that a 
corporation is the lessee which precludes the Act from taking 
effect as against the present head lease. 

A. Although there appears to be no decision exactly in point, 
it is our opinion that the sub-tenant would be protected provided 
the rent reserved by the long lease in favour of the colliery 
company is not less than two-thirds of the rateable value of the 
premises (Knightsbridge Estates Trust, Ltd. v. Deeley (1950), 
94 Sot. J. 254). Under s. 15 (3) of the 1920 Act a sub-tenant 
to whom a dwelling-house to which the Act applies has been 
lawfully sub-let is protected from ejectment where the interest 
of the mesne landlord is determined. Knightsbridge [states Trust, 
Ltd. v. Decley shows that the interest which determines must 
be one to which the Acts apply, but we consider that they apply 
sufficiently to a tenancy vested in a corporation. A corporation 
is only excluded from the provisions of the Acts against ejectment 
by reason of the general policy of the Acts, which is to protect 
a tenant in residence (Miller v. United Dairies (London), Ltd. 
[1934) 1 K.B. 57). The tenancy would therefore have become 
fully protected by assignment of the head lease to an individual 
and the provisions of the Acts as to standard rent apply in any 
event (Carter v. S.U. Carburetter Co., Ltd. [1942] 2 K.B. 288). 
On the other hand, a tenancy at a rent less than two-thirds of 
the rateable value is expressly excluded for all purposes by 
s. 12 (7) of the 1920 Act. For these reasons our opinion is that 
the sub-tenant will enjoy the benefit of s. 15 (3) of the 1920 Act. 


Stamp Duty—TRANSFER SUBJECT TO MORTGAGE 
Q. Whiteacre was (since 1925) conveyed to A and B as joint 
tenants in fee simple upon trust for themselves as tenants in 
common in equal shares. Whiteacre, which is worth about 
£1,800, is in mortgage for about the same amount. A wants to 
transfer his share to B subject to the mortgage and to his being 
released from his covenant in the mortgage. The mortgagee 
consents. There is no consideration other than the release of 
the mortgage covenant, because A’s interest in Whiteacre is 
approximately the same as his indebtedness. Can you suggest 
a method of carrying out the transaction which will obviate 

ad valorem stamp duties on half the value of Whiteacre ? 


A. If the conveyance is to contain a covenant by B to pay 
the whole of the mortgage debt and interest we consider that 
stamp duty will have to be paid on half the amount owing on the 
mortgage at the date of the conveyance. Provided it is recited 
that current interest has been paid to date and there is no 
consideration apart from the covenant, no further duty will be 
paid. The only way payment of duty can be avoided is to 
omit the covenant and to have a voluntary transfer from A to 
B. In that event duty will only be chargeable on half the value 
of the property less half the amount owing on the mortgage, 
which, according to the question, would be nil. See Prideaux’s 


Precedents in Conveyancing, 24th ed., vol. I, pp. 251-252. If 
duty were not charged in respect of the covenant a simple means 
would be opened up of effecting conveyances without paying full 
stamp duty by means of mortgages and reconveyances or 
transfers of mortgage, the aggregate stamp duties on such 
documents being far less than those on conveyances on sale. 


SOLICITORS’ 


JOURNAL November 11, 1950 


NOTES AND NEWS 


Honours and Appointments 


The Lord Chancellor has appointed Mr. A. L. UNGoED-THoMas, 
K.C., M.P., to be a member of the Statute Law Committee in the 
place of Mr. Justice Donovan. 

The Lord Chancellor has appointed Mr. GERALD TYNDAL 
METHWOLD METHOLD to be the Registrar of Guildford and 
Horsham County Court. 


THE SOLICITORS ACTS, 1932-1941 

On the 20th day of October, 1950, an order was made by the 
Disciplinary Committee constituted under the Solicitors Acts, 
1932 to 1941, that the name of JoHN ELBoRNE, formerly of 
No. 202 Balfour Road, Ilford, in the County of Essex, be struck 
off the Roll of Solicitors of the Supreme Court, and that he do 
pay to the applicant his costs of and incidental to the application 
and inquiry. 


CHANCERY DIVISION 
PRACTICE DIRECTION 
PROCEEDINGS UNDER OrD. 55, R. 5A, AND KINDRED PROCEEDINGS 


By the direction of the Chancery Judges any proceedings - 


commenced by a bank or a building society either under Ord. 55, 
r. 5A, or by Writ of Summons claiming any relief of the nature or 
kind specified in Ord. 55, r. 5a, will be dealt with in the chambers 
of the judge to which the matter would be assigned if the pro- 
ceedings bore thereon the distinguishing title letter referable 
to the first or only respondent or defendant. 

Ex parte applications where no respondent is named will be 
dealt with under the distinguishing title letter. 

M. G. WILLMOTT, 

30th October, 1950. Chief Master. 


CASES REPORTED IN VOL, 94 
21st October to 11th November, 1950 


Lists of cases reported earlier this year appear in the Interim Index (to 1st July) and at p. 658, 
ante (8th July to 14th October). 
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